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HEALTH  CARE  REFORM: 

DO  ANTITRUST  LAWS  DISCOURAGE  COST 

CUTTERS  OR  DEFEAT  PRICE  GOUGERS? 


TUESDAY,  MARCH  23,  1993 

U.S.  Senate, 
Subcommittee  on  Antitrust,  Monopolies 

AND  Business  Rights, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9:40  a.m.,  in  room 
SD-226,  Dirksen  Senate  Office  Building,  Hon.  Howard  M.  Metzen- 
baum  (chairman  of  the  subcommittee)  presiding. 
Also  present:  Senators  Thurmond  and  Hatch. 

OPENING  STATEMENT  OF  HON.  HOWARD  M.  METZENBAUM,  A 
U.S.  SENATOR  FROM  THE  STATE  OF  OHIO 

Senator  Metzenbaum.  The  subcommittee  will  come  to  order.  I 
apologize  for  being  a  few  minutes  late. 

Health  care  reform  is  long  overdue,  and  I  am  optimistic  we  will 
soon  be  able  to  fix  a  health  care  system  that  has  failed  millions  of 
Americans.  I  was  particularly  struck  by  a  recent  poll  in  the  Wall 
Street  Journal  which  found  that  66  percent  of  the  American  people 
are  so  concerned  about  the  inadequacy  of  the  health  care  system 
that  they  are  willing  to  pay  higher  taxes. 

However,  I  am  concerned  that  the  marvelous  spirit  of  sacrifice 
reflected  in  the  Journal's  poll  may  not  be  shared  by  those  who  have 
profited  so  handsomely  from  our  health  care  system — the  doctors, 
the  hospitals,  and  the  drugmakers.  I  am  particularly  skeptical  of 
their  clarion  calls  for  weakening  our  Nation's  fair  competition  laws. 
These  groups  complain  that  they  are  caught  in  an  inherent  conflict 
between  antitrust  policy  and  health  policy.  On  one  hand,  health 
policy  encourages  them  to  collaborate,  while  on  the  other  hand 
antitrust  policy  threatens  those  collaborations. 

I  do  not  believe  there  is  an  inherent  conflict  between  antitrust 
and  health  policy.  The  goal  of  both  is  the  same,  to  provide  consum- 
ers with  high-quality  health  care  at  affordable  prices.  Moreover, 
the  need  for  a  strong  antitrust  enforcement  policy  could  be  even 
greater  if  we  move  to  a  health  care  system  based  on  managed  com- 
petition. 

As  I  understand  it,  managed  competition  is  based  on  the  premise 
that  medical  prices  will  fall  if  health  care  providers  are  forced  to 
compete  on  the  basis  of  price  and  quality.  If  that  is  true,  then  man- 
aged competition  could  fail  if  we  weaken  the  antitrust  laws.  Doc- 
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tors,  hospitals,  and  drugmakers  are  not  just  ordinary  businesses 
facing  an  uncertain  future.  Some  of  them  may  have  well-founded 
concerns  about  antitrust  enforcement.  I  think  it  is  appropriate  that 
today  we  explore  those  concerns. 

The  American  Hospital  Association,  the  AHA,  has  complained 
that  antitrust  enforcement  is  chilling  procompetitive  mergers  and 
joint  ventures  because  it  is  incompatible  with  the  way  hospital 
markets  operate.  To  remedy  the  problem,  the  AHA  has  suggested 
that  the  Department  of  Health  and  Human  Services  be  permitted 
to  exempt  hospital  deals  from  antitrust  scrutiny.  Frankly,  the  evi- 
dence suggests  that  AHA  claims  on  antitrust-related  chill  are  over- 
stated and  that  their  proposal  to  give  HHS  antitrust  exemption  au- 
thority is  a  bad  one.  Let  me  explain. 

There  have  been  comparatively  few  enforcement  actions  taken 
against  hospital  deals.  Since  1987,  there  have  been  over  225  hos- 
pital mergers.  Of  that  number,  only  22  have  required  intensive  sec- 
ond-request investigations,  and  only  7  have  been  challenged.  There 
have  been  no  challenges  to  joint  ventures  or  other  collaborative  ar- 
rangements. 

Furthermore,  public  statements  by  AHA  officials  do  not  support 
their  lobbyists'  claims  that  antitrust  enforcement  has  chilled  hos- 
pital deals.  For  example,  in  the  March  15  AHA  News,  AHA  Presi- 
dent Richard  Davidson  is  quoted  as  saying  that  "there  is  more  col- 
laboration going  on  in  communities  than  we  ever  imagined." 

Another  concern  that  AHA  has  raised  is  that  hospital  markets  do 
not  respond  well  to  competition.  However,  there  is  some  persuasive 
evidence  that  competition  does,  in  fact,  result  in  lower  prices  and 
better  quality  in  hospital  markets.  For  example,  a  study  published 
in  the  Journal  of  Economics  stated  that  "actual  hospital  prices  are 
lower  in  more  competitive  markets." 

Some  experts  argue  that  hospitals  in  rural  areas  may  not  benefit 
from  competition.  I  would  expect  those  arguments  to  be  considered 
before  a  merger  in  a  rural  area  is  challenged.  However,  until  it  is 
proven  otherwise,  I  believe  that  we  should  proceed  on  the  assump- 
tion that  too  much  consolidation  in  a  hospital  market  can  be  costly 
for  consumers. 

Finally,  AHA's  proposal  to  give  HHS  antitrust  exemption  author- 
ity is  a  bad  one.  A  recent  report  by  an  internal  HHS  task  force 
reached  the  same  conclusion  after  studying  the  Department's  policy 
on  hospital  mergers.  The  task  force  recommended  that  the  Depart- 
ment oppose  legislation  that  would  compel  it  to  approve  hospital 
mergers. 

In  short,  there  is  little  persuasive  evidence  that  the  antitrust 
laws  are  chilling  hospital  deals  or  that  hospitals  need  special  anti- 
trust treatment. 

Doctors'  groups  have  also  complained  about  antitrust  enforce- 
ment. Unlike  hospitals,  however,  doctors  have  frequently  been  the 
target  of  antitrust  enforcement  actions.  The  fact  is  that  doctors 
have  an  astonishing  record  of  violating  the  antitrust  laws  going 
back  to  1943  when  they  boycotted  the  formation  of  a  Washington, 
DC,  HMO.  The  antitrust  laws  defeated  these  collusive  boycotts  and 
paved  the  way  for  HMO's  to  enter  the  market. 

Likewise,  doctor  groups  have  been  prosecuted  for  agreements  to 
prevent  a  hospital  from  developing  an  urgent  care  center  and  to 


prevent  a  medical  school  from  hiring  full-time  doctors.  They  have 
also  been  charged  with  denying  credentials  to  the  employees  of  a 
new  medical  clinic  and  with  refusing  to  provide  emergency  room 
services  until  a  hospital  paid  them  to  take  calls.  This  is  by  no 
means  an  exhaustive  list. 

Despite  an  extensive  record  of  antitrust  infractions,  the  Amer- 
ican Medical  Association  has  petitioned  the  FTC  and  the  Congress 
for  special  antitrust  protection  for  physicians.  The  AMA  wants  to 
immunize  doctors'  groups  that  negotiate  with  large  purchasers 
such  as  insurance  companies  and  HMO's.  According  to  the  AMA, 
doctors  should  have  the  right  to  bargain  collectively  to  counter- 
balance the  power  that  large  purchasers  have  over  individual  doc- 
tors. 

However,  the  conduct  permitted  under  the  AMA's  legislative  pro- 
posal could  include  the  kind  of  per  se  illegal  price-fixing  that  was 
prosecuted  in  United  States  v.  Alston.  A  closer  look  at  that  case 
suggests  that  the  AMA's  proposal  could  be  very  costly  for  consum- 
ers. 

In  Alston,  the  Department  of  Justice  prosecuted  three  Arizona 
dentists  who  agreed  to  increase  patient  copayments,  which  is  the 
amount  that  patients  have  to  pay  out  of  pocket  for  dental  services. 
These  dentists  and  about  30  of  their  colleagues  agreed  to  send  let- 
ters to  four  dental  plans  demanding  that  patient  copayments  be  in- 
creased. The  result  of  this  conspiracy  was  that  three  of  the  plans 
agreed  to  increase  patient  copayments  and  one  complained  to  the 
Government. 

The  fact  is  that  doctors  are  allowed  to  negotiate  collectively  if 
they  are  members  of  a  legitimate  preferred  provider  organization. 
To  qualify  for  protection,  members  must  contribute  capital  to  or 
share  some  financial  risk  in  the  organization.  In  other  words,  the 
doctors  must  have  some  tangible  incentive  to  act  more  like  a  single 
entity  than  a  group  of  price-fixing  competitors. 

I  do  not  believe  that  doctors  need  special  antitrust  protection  to 
negotiate  with  large  purchasers,  and  I  would  strongly  oppose  any 
proposal  that  permitted  physicians  to  price-fix  as  the  dentists  did 
in  Arizona.  Immunizing  that  kind  of  conduct  would  completely  un- 
dermine the  cost  containment  goals  of  health  care  reform  and  send 
prices  right  through  the  roof. 

The  most  recent  group  to  ask  for  special  antitrust  treatment  is 
the  Pharmaceutical  Manufacturers  Association,  otherwise  known 
as  PMA.  PMA  has  requested  immunity  from  antitrust  prosecution 
for  an  agreement  among  its  member  companies  to  limit  price  in- 
creases. It  sounds  good  on  its  face,  not  so  good  in  reality. 

Last  Thursday,  Senator  Pryor  and  I  sent  a  letter  to  Attorney 
General  Janet  Reno  urging  her  to  reject  the  PMA's  request.  In  the 
letter,  we  commended  PMA  for  acknowledging  publicly  that  some- 
thing must  be  done  to  bring  down  the  high  cost  of  drugs.  However, 
we  opposed  their  proposals  for  the  following  reasons. 

First,  it  appears  to  violate  the  prohibition  against  maximum 
price-fixing  by  health  care  providers  which  the  Supreme  Court 
reaffirmed  in  1982  in  Arizona  v.  Maricopa  County  Medical  Society. 
Second,  it  is  not  likely  to  lower  drug  prices  for  most  consumers. 
Third,  an  agreement  on  price  limits  could  spill  over  into  other  mar- 


kets  and  enable  PMA  members  to  resist  the  demands  of  large  pur- 
chasers for  deep  discounts.  In  short,  it  is  simply  not  worth  the  risk. 

My  view  is  that  if  the  industry  is  serious  about  lowering  drug 
prices,  they  can  do  so  without  violating  the  antitrust  laws.  There 
is  no  reason  that  each  individual  drug  company  cannot  make  a 
public  commitment  to  limit  price  increases  and  then  stick  to  it. 
Frankly,  I  would  urge  them  to  do  so  without  further  delay. 

Our  antitrust  laws  have  been  a  bulwark  against  anticompetitive 
conduct  for  over  100  years.  I  recognize  that  some  of  the  groups  here 
today  believe  that  those  laws  treat  them  unfairly.  However,  it  has 
been  my  experience  that  the  antitrust  loopholes  sought  by  busi- 
nesses are  rarely  in  the  best  interests  of  consumers. 

Senator  Hatch,  we  are  very  happy  you  are  with  us  here  this 
morning. 

OPENING  STATEMENT  OF  HON.  ORRIN  G.  HATCH,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  UTAH 

Senator  Hatch.  Well,  thank  you,  Mr.  Chairman.  I  am  happy  to 
be  with  you  and  I  appreciate  your  holding  these  hearings.  I  am  per- 
sonally glad  that  this  hearing  is  taking  place  today  because  we  all 
know  that  health  care  reform  is  a  critical  issue  facing  our  Nation 
and  facing  the  U.S.  Senate.  Of  course,  we  will  be  considering  a 
number  of  proposals,  including  the  Clinton  administration  plan 
which  will  be  submitted  in  the  next  6  weeks  or  so. 

Most  of  these  comprehensive  health  care  reform  plans  will  re- 
structure the  health  care  delivery  system.  The  restructuring  will 
result  in  health  care  market  consolidation.  The  prospect  of  such 
consolidation  raises  questions  about  the  application  of  antitrust 
law,  and  I  believe  it  is  time  for  us  to  begin  thinking  about  the  anti- 
trust laws  and  policies  that  may  need  to  be  changed  if  health  care 
reform  is  ever  to  be  successful. 

We  should  begin  by  identifying  potential  antitrust  risks  that  the 
health  care  delivery  and  insurance  systems  would  face  if  the  pro- 
posed organizational  changes  to  the  way  we  purchase  and  deliver 
health  care  were  instituted  without  special  legislative  protection. 

I  ask  the  witnesses  to  consider  the  purpose  of  this  hearing,  the 
relationship  between  antitrust  policy  and  health  care  reform.  I  an- 
ticipate that  in  this  discussion  the  witnesses  will  tell  us  what  they 
believe  is  good  about  today's  antitrust  enforcement  approach  as 
well  as  what  problems  exist. 

I  know  that  in  the  State  of  Utah  the  taxpayers  and  the  medical 
community  have  spent  millions  and  millions  of  dollars  providing 
documents,  explaining  actions,  and  defending  against  Federal  anti- 
trust investigations.  Dollars  that  should  have  been  spent  on  pre- 
venting and  treating  disease  have  been  spent  on  lawyers.  This 
seems  ludicrous  at  a  time  when  all  Americans  are  focused  on  try- 
ing to  reform  the  health  care  system  and  on  preventing  inappropri- 
ate allocation  of  scarce  resources.  We  are  very  concerned  about  this 
situation  because  it  seems  to  me  that  almost  all  of  those  issues 
could  have  been  resolved  had  we  just  gotten  together  the  State, 
Federal,  and  other  parties  to  agree  on  what  really  is  the  best  way 
to  approach  the  problems  that  were  in  existence  at  the  time,  and 
I  don't  see  why  we  can't  do  that  even  now. 


Given  this  example  of  current  application  of  antitrust  laws,  we 
must  not  fail  to  consider  the  future  effect  of  antitrust  law  during 
our  discussion  of  comprehensive  health  care  reform.  We  must  ad- 
dress the  unnecessary  causes  of  overly  costly  services  or  products. 
Most  Americans,  for  example,  understand  the  extra  costs  that  de- 
fensive medicine  and  the  threat  of  malpractice  impose  on  health 
care.  However,  the  hidden  costs  of  other  systemic  problems  such  as 
those  posed  by  unrealistic  or  inappropriate  antitrust  policy  are  less 
obvious. 

Consumers  may  realize  when  their  local  community  has  more 
hospitals  than  seem  necessary,  operating  with  empty  beds  or  when 
the  locality  has  more  than  one  expensive  health  care  service  center, 
such  as  a  trauma  center  or  medivac  helicopter  service.  They  realize 
that  one  service  would  work  better  and  at  less  cost.  Indeed,  the 
many  proposals  now  under  discussion  for  "managed  competition" — 
and  there  are  many  definitions  for  that — are  a  recognition  of  the 
need  for  greater  efficiency  in  the  amount,  allocation,  and  use  of  re- 
sources devoted  to  health  care. 

The  American  health  care  system  is  unique  in  several  ways. 
First,  it  is  highly  regulated.  Second,  most  Americans  have  some 
sort  of  health  insurance,  leaving  them  indifferent  to  the  price  of 
health  care  except  at  the  margin.  And,  third,  accompanying  this  in- 
difference to  price  is  a  nearly  limitless  demand  for  services.  Many 
argue  that  the  health  care  market  has  become  increasingly  dys- 
functional over  time  and  that  its  many  unique  features  interfere 
with  the  supply  and  demand  functions  associated  with  truly  free 
markets. 

In  order  to  increase  access  and  maintain  quality,  some  health 
care  providers  have  sought  to  increase  efficiency  by  collaborating  in 
order  to  reduce  overcapacity  and  to  eliminate  duplication  of  serv- 
ices or  equipment.  Others  wish  to  set  up  regional  networks  of  serv- 
ices. Yet,  I  have  heard  serious  complaints  about  our  own  Govern- 
ment discouraging  such  efforts.  While  President  Bush  talked  about 
coordinated  care,  his  own  Justice  Department  was  doing  everything 
to  stop  coordinated  care.  The  activities  of  our  Department  of  Jus- 
tice and  Federal  Trade  Commission  have  been  said  to  have  a  very 
chilling  effect  on  efforts  to  achieve  efficiency. 

For  example,  providers  of  health  care  are  afraid  that  if  they  even 
meet  once  to  discuss  more  efficient  arrangements  for  health  care 
delivery,  they  could  become  the  target  of  an  antitrust  investigation 
or  enforcement  proceeding.  Although  such  charges  do  not  always 
stick,  they  always  have  to  be  defended  at  a  very  substantial  cost 
and  always  have  uncertain  outcomes. 

Over  the  last  50  years,  the  Government  has  exercised  an  increas- 
ingly greater  role  in  all  aspects  of  the  health  care  system  from  fun- 
damental biomedical  research  to  access  to  disease  prevention  and 
treatment.  For  example,  the  Federal  Government  stimulated  and 
paid  for  a  substantial  portion  of  our  current  excess  capacity  of  hos- 
pital beds.  Almost  half  of  all  U.S.  health  care  costs  are  paid  for  by 
the  Federal  Government. 

Today,  the  Government  is  the  dominant  force  in  U.S.  health  care, 
both  in  setting  standards  for  services  and  products  and  in  paying 
for  them.  The  fact  that  the  Federal  Government  plays  such  an 
overwhelming  role  in  health  care  is  another  reason  that  health  care 


may  not  fit  easily  into  the  free  market  economic  set  of  models  typi- 
cally used  in  antitrust  enforcement  in  other  areas. 

Managed  competition  is  one  reform  model  receiving  widespread 
attention,  as  we  all  know.  It  is  likely  that  Ms.  Clinton's  task  force 
will  come  up  with  some  form  of  "managed  competition."  It  involves 
a  policy  that  encourages  health  care  market  consolidation  through 
the  establishment  of  managed  care  networks  called  Accountable 
Health  Plans,  or  AHP's.  The  AHP's  would  have  some  of  the  same 
characteristics  as  health  care  maintenance  organizations  of  today — 
a  combination  of  provider  networks  with  an  insurance  function. 
Managed  competition  also  may  create  entities  with  substantial  pur- 
chasing power  through  the  pooling  of  individuals  and  employees  of 
small  businesses  into  very  large  groups  called  Health  Plan  Pur- 
chasing Cooperatives,  or  HPPC's. 

I  will  ask  the  witnesses  to  consider  what  additional  risks  to  anti- 
trust enforcement  they  think  these  players — that  is,  the  AHP's  and 
the  HPPC's,  and  drug  and  device  and  other  technology  manufactur- 
ers— might  be  exposed  to  if  such  reforms  were  enacted. 

Now,  we  cannot  craft  the  necessary  changes  to  the  antitrust  laws 
until  we  have  answered  certain  policy  questions,  questions  such  as 
who  will  own  and  govern  the  large  purchasing  groups  and  what, 
if  any,  statutory  restraints  will  be  placed  on  their  ability  to  exclude 
managed  care  networks.  Should  we  allow  the  large  purchasing 
groups  to  develop  monopsony  power  in  an  area?  What  would  be  the 
result  of  that?  What  difficulties  would  the  health  care  networks 
face  in  terms  of  their  development?  How  do  we  ensure  that  pro- 
vider networks  do  not  charge  monopolistic  prices  in  an  area  in 
which  they  are  the  sole  provider? 

Managing  competition  through  the  creation  of  very  large  group 
purchasers  and  managed  care  networks  is  described  as  having  the 
potential  of  increasing  "true  competition."  We  need  to  be  able  to  de- 
termine the  net  effect  of  combining  a  monopoly  provider  of  services 
with  a  monopsonistic  purchaser  in  a  given  market  area. 

Many  proposals  contain  the  concept  of  provider  network  develop- 
ment. Many  proposals  result  in  the  pooling  of  purchasing  power. 
The  fundamental  question  is,  without  statutory  protection,  will  our 
antitrust  policy  allow  health  care  reform  to  flourish  or  will  it  cause 
health  care  reform  to  be  stymied  and  wither  before  it  has  a  real 
chance  to  work. 

I  would  like  to  mention  in  closing  that,  in  my  view,  the  most  ef- 
fective health  care  reform  will  be  that  which  encourages  the  maxi- 
mum reliance  on  individual  initiative  and  helps  to  develop  an  effec- 
tively functioning  market  for  American  health  care.  Thus,  I  would 
urge  that  we  consider  reforms  to  antitrust  that  would  actually 
strengthen  our  competitive  system,  and  I  am  not  bound  down  by 
past  ideas  that  there  is  only  one  way  to  do  this.  I  think  we  have 
got  to  look  at  it  and  look  at  it  carefully.  It  is  going  to  play  a  very 
significant  role  as  to  whether  or  not  we  solve  health  care  problems 
in  this  society,  and  we  can't  just  say,  well,  the  present  law  is  the 
only  way  to  go. 

It  seems  to  me  we  have  got  to  have  open  minds,  listen  to  the 
leaders  in  this  area,  make  sure  that  we  give  every  shot  to  do  what 
is  in  the  best  interests  of  all  concerned,  and  I  think  we  must  be 


rather  innovative  and  creative  in  our  approach  to  these  antitrust 
problems. 

Thank  you,  Mr.  Chairman.  I  know  this  was  a  Httle  bit  of  a 
lengthy  statement,  but  I  think  I  needed  to  make  it. 

Senator  Metzenbaum.  Well,  we  are  very  pleased  that  you  did 
and  we  are  very  happy  to  have  you  participate  in  the  hearing. 

Senator  Thurmond? 

OPENING  STATEMENT  OF  HON.  STROM  THURMOND,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  SOUTH  CAROLINA 

Senator  THURMOND.  Thank  you,  Mr.  Chairman.  The  focus  of  the 
hearing  this  morning  is  on  the  health  care  field,  which  is  of  great 
importance  to  the  well-being  of  every  person  in  our  Nation.  A  solid 
health  care  system  is  critical  to  the  ongoing  strength  of  our  citizens 
and  our  Republic.  In  addition,  health  care  is  a  field  in  which  Amer- 
ica remains  a  world  leader.  People  from  around  the  globe  come  to 
the  United  States  in  order  to  receive  the  best  possible  health  care. 
Our  country  exports  many  billions  of  dollars  worth  of  pharma- 
ceuticals and  other  health  care  products  and  services. 

However,  there  is  great  concern  that  health  care  is  too  expensive 
and  not  as  efficient  as  it  should  be.  As  a  country,  we  are  spending 
a  larger  and  larger  portion  of  our  total  output  on  medical  services. 
We  have  now  reached  a  point  where  almost  one  out  of  every  seven 
dollars  of  our  Nation's  output  goes  for  medical  care. 

Significant  efforts  are  under  way  to  reform  health  care.  The  goal 
of  such  reform  should  be  to  increase  efficiency  and  hold  down  costs 
without  sacrificing  the  high  quality  of  care  which  the  people  of  our 
Nation  expect  and  deserve.  While  proposals  for  reform  are  cur- 
rently being  formulated,  it  is  appropriate  for  this  subcommittee  to 
be  a  participant  in  the  important  debate  on  health  care  reform. 

What  is  the  role  for  the  antitrust  laws  and  antitrust  enforcement 
in  the  health  care  field?  Antitrust  enforcement  has  been  important 
at  times  in  eliminating  restrictions  which  prevented  competition  in 
the  health  care  field.  There  should  be  no  exceptions  made  in  the 
antitrust  laws  without  compelling  reasons.  Yet,  as  efforts  are  made 
to  reform  health  care,  certain  changes  may  be  necessary  in  the 
antitrust  laws  or  enforcement  in  order  to  permit  new  efficiencies  in 
the  health  care  field  to  be  achieved.  I  look  forward  to  receiving  the 
testimony  to  be  given  today  and  believe  it  will  be  helpful  in  devel- 
oping adequate  health  care  reform. 

In  conclusion,  Mr.  Chairman,  I  want  to  welcome  Senator  Cohen, 
Chairman  Steiger,  and  the  other  witnesses  and  to  thank  each  of 
them  for  their  time  in  appearing  before  the  subcommittee  this 
morning. 

Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Thur- 
mond. We  are  very  pleased  that  you  are  participating  with  us  this 
morning. 

Senator  Cohen,  we  are  very  happy  to  hear  from  you,  and  why 
don't  you  and  Chairman  Steiger  both  come  to  the  table  at  the  same 
time?  I  think  the  procedure  we  will  follow  is  we  will  hear  you.  Sen- 
ator Cohen,  and  then  we  will  have  some  questions  for  you.  You 
may  have  some  other  obligations  to  get  to. 
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OPENING  STATEMENT  OF  HON.  WILLIAM  S.  COHEN,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  MAINE 

Senator  COHEN.  Thank  you  very  much,  Mr.  Chairman.  I  appre- 
ciate the  opportunity  to  testify  at  this  morning's  hearing. 

As  has  been  pointed  out  by  everyone  here  on  the  panel,  the 
American  health  care  system  is  the  most  innovative  and  techno- 
logically advanced  in  the  world,  but  it  is  also  the  most  expensive. 
The  total  health  care  costs  which  were  earlier  expected  to  top  the 
$1  trillion  mark  by  the  turn  of  the  century  now  appear  likely  to 
reach  that  level  as  early  as  next  year,  and  the  Institute  of  Medicine 
estimates  that  the  use  of  new  technologies,  and  the  overuse  of  ex- 
isting ones,  account  for  as  much  as  50  percent  of  our  annual  in- 
crease in  health  care  costs. 

America's  health  care  providers  are  engaged,  in  my  opinion,  in 
what  amounts  to  a  "medical  arms  race."  Every  hospital  wants  to 
have  the  latest  in  high-tech  machinery  and  hardware,  and  then 
make  sure  that  the  equipment  is  in  constant  use  to  pay  for  it.  I 
think  it  is  time  to  call  a  halt  to  the  high-tech  arms  race  and  en- 
courage hospitals,  if  I  can  use  this  phrase  which  I  used  in  other 
contexts  some  years  ago,  to  "build  down"  their  medical  arsenals. 
We  simply  cannot  afford  a  system  which  promises  a  CAT  scan  in 
every  clinic  and  an  MRI  in  every  community  hospital. 

Hospitals  should  be  encouraged  to  collaborate  and  develop  more 
rational  health  care  systems  based  on  the  needs  of  the  community 
rather  than  the  profit  motive  of  the  provider.  These  "community 
partnerships"  have  the  potential  not  only  to  reduce  health  care 
costs  by  eliminating  unnecessary  duplication,  but  also  to  enable 
smaller  hospitals  to  share  expensive  equipment  that  couldn't  be 
supported  by  one  hospital  alone,  thus  increasing  access  to  services 
in  rural  areas. 

However,  I  am  concerned  that  our  Federal  antitrust  laws  and  en- 
forcement policies  may  be  unduly  hindering  these  agreements.  I 
understand  that  the  problem  is  often  simply  a  misunderstanding  or 
misinterpretation  of  the  antitrust  law  and  that  some  cooperative 
activities  are,  in  fact,  permissible.  However,  I  believe  there  are  sig- 
nificant barriers,  both  real  and  perceived,  to  collaborative  activities 
that  would  clearly  be  beneficial  to  both  consumers  and  providers  of 
health  care. 

To  give  you  an  example,  in  my  home  State  the  Maine  Hospital 
Association  has  embarked  on  a  "Future  Directions"  project  to  en- 
courage hospitals  throughout  the  State  to  work  together  to  share 
services  and  costs.  To  support  this  process  the  State  has  adopted 
legislation  establishing  a  process  for  the  review  and  approval  of  co- 
operative projects  that  has  removed  some  of  the  antitrust  barriers 
that  have  traditionally  discouraged  these  endeavors. 

There  has  been  a  subsequent  explosion  in  cooperation  agree- 
ments across  the  State,  and  I  will  give  you  some  examples.  Last 
month,  a  new  $1.25  million  Coastal  Cancer  Treatment  Center 
opened  in  Bath,  ME.  This  new  facility  was  developed  by  a  consor- 
tium of  six  midcoast  hospitals.  It  will  serve  patients  from  Freeport 
to  Camden,  ME.  Previously,  cancer  patients  living  along  the  coast 
had  to  travel  many  miles  to  Portland  or  Augusta  for  their  treat- 
ments. 


Twenty  hospitals  in  northern  and  southern  Maine  now  refer  pa- 
tients to  a  hnear  accelerator.  This  is  a  cancer  treatment  device  that 
produces  high-energy  x  rays  to  treat  tumors  with  minimal  damage 
to  surrounding  tissue.  This  is  at  the  Eastern  Maine  Medical  Center 
in  Bangor.  Cancer  screening  and  other  treatment  needs  are  han- 
dled by  the  local  physician  and  hospital,  but  the  expensive  high- 
tech  activity  is  handled  by  the  regional  referral  center,  making  the 
system  much  more  efficient. 

The  Aroostook  Medical  Center — that  is  up  at  the  top  of  our  State 
in  Presque  Isle — and  the  Cary  Medical  Center  in  Caribou,  a  nearby 
town,  have  recently  announced  their  intention  to  merge,  and  the 
decision  to  consolidate  these  two  facilities  makes  ultimate  sense, 
particularly  in  light  of  the  closing  of  Loring  Air  Force  Base  and  the 
uncertain  economic  climate  in  the  area. 

I  doubt  this  decision  would  have  been  made  without  the  antitrust 
immunity  now  afforded  by  the  new  State  law,  particularly  if  Aroos- 
took County  has  been  following  the  saga  of  the  merger  of  the  Ukiah 
Valley  Medical  Center  with  the  Ukiah  General  Hospital  in  rural 
Mendocino  County,  CA. 

I  understand  you  are  going  to  hear  a  great  deal  about  Ukiah  Val- 
ley's experience  later,  but  in  essence  the  hospital  had  bounced  back 
and  forth  through  the  various  levels  of  the  FTC  for  more  than  4 
years,  spending  in  the  process  an  estimated  $1  million  that  other- 
wise could  have  been  spent  providing  care.  The  merger  did  proceed 
as  planned  and  has  clearly  demonstrated  cost  savings,  increased  ef- 
ficiency, and  significant  improvement  in  the  quality  of  health  care 
available  in  the  area,  but  still  the  hospital  remains  involved  in  an 
antitrust  dispute. 

Now,  I  have  introduced  two  bills  to  encourage  collaborative  ar- 
rangements by  providing  a  measure  of  protection  against  these 
antitrust  concerns.  The  Access  to  Affordable  Health  Care  Act  in- 
cludes a  "waiver"  provision  under  which  hospitals  could  apply  for 
an  antitrust  exemption  for  cooperative  efforts  that  are  likely  to  re- 
duce costs,  increase  access,  and  improve  quality  of  care. 

I  have  also  introduced  a  separate  bill  that  authorizes  demonstra- 
tion projects  to  determine  the  extent  to  which  cooperative  agree- 
ments between  hospitals  can  be  successful  in  meeting  these  objec- 
tives. The  formation  of  provider  networks  is  a  key  component  of  the 
managed  competition  model  for  health  care  reform  that  is  being  ad- 
vocated by  President  Clinton,  and  I  believe  these  collaborative  ar- 
rangements are  going  to  be  essential  if  this  approach  is  going  to 
work,  particularly,  as  Senator  Hatch  has  talked  about,  in  rural 
areas.  I  would  urge  the  subcommittee  to  consider  these  proposals 
as  it  develops  recommendations  for  further  action. 

Finally,  just  a  brief  comment,  Mr.  Chairman,  about  the  pharma- 
ceutical industry's  recent  request  to  the  Department  of  Justice.  The 
Pharmaceutical  Manufacturers  Association  is  under  increasing 
pressure  from  the  Congress  and  the  administration  to  lower  pre- 
scription drug  prices.  It  has  sent  a  letter  to  the  Justice  Department 
requesting  a  "business  review  letter"  allowing  them  to  voluntarily 
restrain  price  increases  for  pharmaceuticals. 

While  I  am  pleased  that  the  drug  industry  is  finally  seeing  the 
need  to  curb  high  drug  prices,  I  must  admit  I  remain  skeptical  of 
the  request.  Drug  companies  have  always  had  the  ability  to  hold 
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down  their  prices  voluntarily  and  they  can  control  their  own  prices 
now  by  behaving  responsibly.  I  don't  believe  that  granting  this  re- 
quest is  going  to  somehow  magically  instill  the  sense  of  compassion 
for  the  consumers'  pocketbooks  which  has  been  so  sadly  lacking  on 
the  part  of  the  major  drug  manufacturers. 

Last  year,  several  major  drug  manufacturers  independently 
agreed  to  keep  their  increases  at  the  rate  of  inflation,  but  the  end 
result  was  not  a  lower  price  for  the  consumers.  A  recent  staff  re- 
port by  the  Senate  Special  Committee  on  Aging  found  that  despite 
the  pledges  made  by  major  pharmaceutical  companies  to  stabilize 
their  prices,  19  of  the  top  31  drug  manufacturers  increased  prices 
at  more  than  twice  the  general  rate  of  inflation  for  1992. 

I  think  pharmaceutical  prices  have  risen  too  fast,  too  often,  and 
too  arbitrarily,  and  before  we  allow  the  companies  to  establish  an 
industry  position  on  drug  prices,  I  think  we  have  to  be  confident 
that  the  consumers  and  competition  and  the  market  would  benefit. 

Again,  I  thank  the  chairman  and  the  committee  for  their  indul- 
gence in  my  testimony  this  morning. 

Senator  Metzenbaum.  Thank  you,  Senator  Cohen.  I  am  particu- 
larly pleased  about  your  comments  concerning  the  PMA  activities 
and  their  efforts  to  avoid  the  antitrust  laws  by  agreeing  to  hold 
down  prices  and  asking  for  an  exemption  from  the  Antitrust  Divi- 
sion. 

In  that  connection,  as  T previously  mentioned.  Senator  Pryor  and 
I  sent  a  letter  to  Janet  Reno  on  this  very  subject.  Without  objec- 
tion, that  letter,  in  its  entirety,  will  be  included  in  the  record. 

[The  letter  referred  to  follows:] 

U.S.  Senate, 
Washington,  DC,  March  18,  1993. 

Hon.  Janet  Reno, 

Attorney  General,  U.S.  Department  of  Justice, 

Washington,  DC. 

Dear  General  Reno:  We  are  writing  to  follow  up  on  a  concern  that  Senator 
Metzenbaum  raised  with  you  during  your  confirmation  hearing.  The  Pharmaceutical 
Manufacturers  Association  ("PMA")  has  requested  a  business  review  letter  from  the 
Department  of  Justice  that  would  exempt  its  members  from  antitrust  prosecution 
for  certain  price  agreements.  Specifically,  the  PMA  has  requested  immunity  to  "set 
out  a  pricing  policy  by  which  member  companies,  acting  individually  and  unilater- 
ally, would  agree  to  be  bound."  This  policy  would  commit  each  PMA  member  to 
"limit  its  price  increase,  if  any,  on  the  entire  line  of  its  prescription  drug  products 
in  any  calendar  year  to  an  amount  not  to  exceed  the  increase  in  the  CPI."  New 
drugs  would  not  immediately  be  covered  by  this  agreement. 

Although  we  applaud  the  PMA  for  acknowledging  publicly  that  action  must  be 
taken  to  bring  down  high  drug  prices,  we  do  not  believe  that  you  should  approve 
their  request  for  special  antitrust  protection.  First,  PMA's  request  appears  to  violate 
established  antitrust  law  that  prohibits  maximum  price  fixing.  Second,  PMA's  pro- 
posal is  not  likely  to  be  effective  in  lowering  drug  prices,  and  could  increase  prices 
for  some  consumers  and  many  health  care  institutions.  Finally,  allowing  PMA  mem- 
ber companies  to  agree  on  price  limits,  for  any  purpose,  could  spill  over  into  other 
markets,  and  thereby  enable  PMA  member  companies  to  resist  the  demands  of  large 
purchasers,  such  as  Health  Maintenance  Organizations  ("HMO's"),  which  have  suc- 
cessfully negotiated  price  discounts.  Allow  us  to  explain  each  of  these  points. 

The  agreement  for  which  PMA  has  requested  immunity  is  similar  in  many  crucial 
respects  to  the  price  fixing  agreement  condemned  by  the  Supreme  Court  in  Arizona 
V.  Maricopa  County  Medical  Society,  457  U.S.  332  (1982).  In  Maricopa,  a  group  of 
physicians  had  agreed  to  maximum  limits  on  the  fees  that  they  charged  to  patients 
insured  under  approved  health  plans.  The  physicians  argued  that  their  agreement 
was  procompetitive,  and  hence  not  an  antitrust  violation,  because  it  would  allow 
them  to  "impose  meaningful  limitfs]  on  their  charges,"  and  to  "provide  consumers 


11 

of  health  care  with  a  uniquely  desirable  form  of  insurance  coverage  that  could  not 
otherwise  exist." 

The  Court  rejected  the  justifications  proffered  by  the  physicians  reasoning  that 
"[e]ven  if  a  fee  schedule  is  desirable,  it  is  not  necessary  that  the  doctors  do  the  price 
fixing."  The  Court's  central  concern  was  that  an  agreement  on  maximum  prices, 
even  one  undertaken  for  ostensibly  procompetitive  reasons,  can  become  a  "scheme 
[that]  tends  to  acquire  all  the  attributes  of  an  arrangement  fixing  minimum  prices." 

Much  like  the  doctors  in  Maricopa,  the  PMA  argues  that  its  price  agreement 
should  be  immune  from  prosecution  because  it  is  procompetitive  in  that  consumers 
would  benefit  from  a  limit  on  drug  prices.  The  fact  is  that  PMA's  proposal  does  not 
assure  a  limit  on  drug  prices  for  any  purchaser.  However,  even  if  it  did,  there  are 
more  effective  and  less  anticompetitive  means  that  PMA  can  use  to  reach  that  goal. 
At  its  recent  Board  Meeting,  the  PMA  itself  proposed  one  such  alternative: 

[T]he  Administration  [could]  seek  individual  company  commitments  to  re- 
strain price  increases.  Ten  leading  manufacturers  *  *  *  already  have  inde- 
pendently and  voluntarily  made  public  commitments  to  restrain  their  price 
increases  to  the  Consumer  Price  Index.  The  PMA  Board  has  urged  the  Ad- 
ministration to  seek  such  commitments  from  other  companies. 

The  second  important  reason  for  the  Department  to  reject  the  PMA's  proposal  is 
that  it  could  result  in  some  purchasers  paying  higher,  not  lower,  prices  for  prescrip- 
tion drugs.  In  its  letter,  the  PMA  states  that  the  "effect"  of  the  agreement  for  which 
it  seeks  immunity  would  be  to  permit  drug  makers  to  "limit  the  aggregate  price  in- 
crease for  prescription  drugs  to  amounts  not  exceeding  the  CPI.'  In  other  words, 
under  their  agreement,  the  PMA  members  would  be  free  to  raise  drug  prices  in  one 
market  to  recoup  price  reductions  in  another  market.  Consequently,  consumers  who 
do  not  obtain  their  drugs  through  an  HMO  or  other  larger  purchaser,  which  can  ne- 
gotiate discounts  from  the  drug  makers,  could  find  themselves  paying  higher  prices. 

Finally,  the  PMA  agreement  on  price  limits  could  spill  over  into  other  markets, 
and  thereby  threaten  the  recent  increase  in  aggressive  price  competition  in  that  in- 
dustry. On  March  11,  the  Wall  Street  Journal  reported  that  "[flor  the  first  time  in 
years,  competition  among  drug  makers  is  prompting  some  companies  to  try  an  ag- 
gressive marketing  approach:  lowering  prices.'  Ciba-Geigy  was  reported  to  have 
slashed  the  cost  of  its  new  heart  drug,  Lotensin,  by  up  to  50  percent  below  its  com- 
petitors' prices  in  order  to  win  HMO  sales. 

Competitive  pressures  have  spurred  cost-conscious  private  purchasers,  such  as 
hospitals,  HMO's  and  mail-order  pharmacies,  to  demand  and  to  get  deep  discounts 
on  drug  prices.  Under  the  PMA's  proposal,  there  is  a  real  danger  that  the  maximum 
price  increase  that  PMA  members  agree  upon  could  become  the  only  price  at  which 
a  large  purchaser  could  buy  a  drug.  This  would  have  the  effect  of  increasing  drug 
prices  for  institutions  and  undercutting  efforts  to  promote  price  competition  among 
providers,  including  drug  makers. 

We  hope  that  you  will  agree  that  the  PMA's  proposal  is  simply  not  a  viable  solu- 
tion to  the  problem  of  high  drug  prices  and  reject  its  request  for  an  exemption  from 
antitrust  prosecution. 
Sincerely, 

(Signed)    Howard  M.  Metzenbaum 

(Typed)    Howard  M.  Metzenbaum, 
Chairman,  Subcommittee  on  Antitrust, 

Monopolies  and  Business  Rights. 

(Signed)    David  Pryor 

(Typed)    David  Pryor, 
Chairman,  Special  Committee  on  Aging. 

Senator  Metzenbaum.  Senator,  I  believe  the  hospital  technology 
sharing  demonstration  projects  you  have  proposed  could  be  very 
useful.  It  could  actually  provide  needed  data  on  how  hospital-shar- 
ing arrangements  affect  costs,  access,  and  quality.  However,  I  am 
not  sure  they  need  antitrust  immunity.  Both  the  Antitrust  Division 
and  the  Federal  Trade  Commission  have  stated  publicly  that  such 
technology-sharing  arrangements  rarely  raise  antitrust  concerns. 
Neither  enforcement  agency  has  challenged  a  single  joint  venture 
of  that  type.    Moreover,   a   technology-sharing   arrangement   sup- 
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ported  by  the  Department  of  Health  and  Human  Services  would  be 
even  less  likely  to  be  challenged. 

Now,  I  am  aware  of  the  Ukiah  Hospital  case.  It  has  been  a  long 
time  since  I  practiced  law,  but  I  had  tne  feeling  as  I  looked  at  some 
of  the  files  in  that  case  that  more  time  has  been  spent  on  the  juris- 
dictional questions  and  on  technical  aspects  of  the  case  than  really 
should  have  been  spent  and,  as  a  consequence,  ran  up  the  legal 
bills  to  a  very  inordinate  amount. 

Having  said  that,  I  sort  of  question  why  the  case  ever  had  to  go 
as  far  as  it  did  because  the  Ukiah  case — I  think  there  is  some 
merit  to  be  made  for  their  position,  and  I  think  they  got  involved 
in  technical  aspects  rather  than  getting  into  the  substance  of  it. 

My  question  to  you  is.  Wouldn't  it  be  possible  to  go  forward  with 
these  demonstration  projects  without  immunizing  them  from  the 
antitrust  laws? 

Senator  COHEN.  Well,  Mr.  Chairman,  I  think  that  is  entirely  pos- 
sible, and  I  respect  what  you  have  suggested  about  the  ability  of 
hospitals  to  share  this  technology  without  necessarily  running 
afoul  of  the  antitrust  laws.  It  may  be  simply  a  perception  problem, 
but  I  must  tell  you  I  have  spent  considerable  time  talking  with  hos- 
pital administrators  and  they  have  all  expressed  fear,  whether  le- 
gitimate or  not,  about  sharing  technology  with  other  hospitals. 

As  a  result  of  the  State  of  Maine  taking  action,  now  virtually 
there  is  immunity  from  Federal  prosecution.  Since  the  State,  in 
fact,  has  passed  legislation  which  would  authorize  these  types  of 
agreements,  there  has  literally  been  an  explosion,  as  I  said  before 
in  my  statement.  There  has  been  a  proliferation  of  these  arrange- 
ments now  that  they  no  longer  fear  that  they  will  be  sued. 

Perhaps  individual  States  can  do  the  same  thing  and  follow 
Maine's  lead  or  perhaps  the  legislation  that  I  propose,  by  creating 
ten  5-year  demonstration  programs,  would  be  very  limited  in  terms 
of  providing  the  exemption  from  the  antitrust  laws,  and  it  might 
very  well  serve  as  a  model  for  the  country. 

So  I  think  to  the  extent  that  we  authorize  the  projects,  if  there 
is  no  need  for  a  change  in  legislation,  if  the  FTC  and  the  Justice 
Department  feel  that  there  is  no  problem  as  long  as  Congress  is 
authorizing  demonstration  projects,  then  I  don't  have  a  problem 
with  that. 

Senator  Metzenbaum.  I  think  that  the  problem  is  not  too  seri- 
ous. Maybe  it  can  be  worked  out.  Maybe  we  can  be  helpful  in  that 
respect. 

Senator  Hatch? 

Senator  Hatch.  I  just  wanted  to  thank  you  for  your  leadership 
in  this  area,  and  I  appreciate  your  statement  here  today.  I  am  very 
happy  to  have  you  on  this  committee. 

Senator  Cohen.  Thank  you  very  much.  Thank  you,  Mr.  Chair- 
man. 

Senator  METZENBAUM.  Thank  you  very  much,  Senator  Cohen. 

[Senator  Cohen  submitted  the  following:] 

Prepared  Statement  of  the  Maine  Hospital  Association 

The  Maine  Hospital  Association  has  sponsored  a  project  to  develop  integrated  net- 
works of  providers  and  others  on  a  collaborative  basis  in  order  to  more  efficiently 
deliver  needed  health  care  services  on  a  cost  effective  basis  whenever  collaboration 
makes  sense  to  better  deliver  health  care  services.  This  project  is  over  two  years 
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old  and  to  this  point  in  time  has  achieved  remarkable  consensus  among  hospitals 
in  Maine  to  reform  the  health  care  delivery  system  through  provider  networks. 

As  part  of  this  project,  it  was  also  necessary  to  identify  barriers  to  forming  net- 
works. One  of  the  more  immediate  barriers  is  the  antitrust  laws,  since  provider  net- 
works frequently  may  involve  collaboration  among  providers  that  may  otherwise  be 
deemed  "competitors"  of  each  other. 

Great  uncertainty  over  the  legality  of  networks  constrained  the  pace  at  which  net- 
works would  be  formed,  especially  in  a  largely  rural  state  such  as  Maine. 

To  address  this  barrier,  the  Maine  Hospital  Association  sponsored  legislation,  en- 
acted by  the  Maine  Legislature  last  year,  providing  for  the  replacement  of  the  anti- 
trust laws'  traditional  after-the-fact  imposition  of  penalties  with  before-the-fact  ap- 
proval by  regulatory  authorities  in  Maine. 

This  act,  known  as  the  Maine  Hospital  Cooperation  Act,  is  based  on  the  following 
principles: 

1.  Discussion  among  hospitals  about  various  ways  to  cooperate  to  improve  ac- 
cess, quahty  and  aflfordabiUty  should  occur,  and  should  not  be  chilled  by  the  specter 
of  antitrust  liability  and  prosecution; 

2.  Cooperative  arrangements  should  be  evaluated  on  their  expected  total  con- 
tribution to  health  care  quality,  access,  cost  control  and  consumer  welfare  and  not 
merely  in  terms  of  their  pro-competitive  and  anti-competitive  effects; 

3.  Hospitals  who  cooperate  and  receive  regulatory  approval  for  their  agreements 
should  be  able  to  do  so  with  relative  assurance  that  their  conduct  is  lawful  (i.e. 
without  fear  that  their  conduct  will  be  deemed  to  violate  the  antitrust  laws  by  ei- 
ther a  government  antitrust  regulator  or  a  court  in  a  private  damage  action); 

4.  If  a  cooperation  agreement  is  in  the  public  interest  (as  more  broadly  defined) 
the  hospitals  should  be  able  to  demonstrate  it  beforehand  to  the  satisfaction  of  dis- 
interested public  officials  as  the  "price"  for  obtaining  an  exception  to  the  antitrust 
law. 

The  mechanics  of  the  Act  are  straightforward: 

1.  Discussions  about  cooperation  are  lawful,  provided  that  the  results  of  the  dis- 
cussions (a  cooperative  agreement)  are  submitted  to  the  State  for  approval. 

2.  Agreements  are  reviewed  by  both  the  primary  health  care  facility  regulatory 
agency  and  the  State  antitrust  enforcement  agency. 

3.  The  criteria  include  traditional  antitrust  concerns  with  competitive  impact, 
but  are  expressly  broadened  to  include  quality  and  access. 

4.  The  burden  is  on  the  hospitals  to  show  that  the  benefits  of  the  arrangements 
in  quality,  access,  or  cost  containment  outweigh  the  harm  from  any  diminishment 
of  competition. 

Since  the  passage  of  the  Act,  there  are  ongoing  active  discussions  between  hos- 
pitals dealing  with  such  things  as  capacity  reductions  through  complementary  serv- 
ice allocations,  ehminating  services  to  certain  hospitals  and  consolidating  laboratory 
testing  in  urban  areas  with  multiple  hospitals.  In  addition,  in  almost  every  commu- 
nity where  there  is  more  than  one  hospital,  discussions  are  underway  to  address 
ways  to  reduce  health  care  costs  through  cooperative  activities  by  eliminating  dupli- 
cative services,  downsizing,  and  exploring  various  ways  hospitals  can  reorganize  to 
provide  services  more  efficiently. 

More  importantly,  the  passage  of  the  Act  has  removed  the  veil  of  uncertainty  re- 
garding antitrust  exposure  at  least  for  hospitals  in  Maine,  and  they  are  now  in  dis- 
cussions through  the  State  regarding  the  formation  of  networks. 

Senator  Metzenbaum.  Ms.  Steiger,  we  are  very  happy  to  have 
you  with  us  here  this  morning.  I  think  you  are  aware  of  the  sub- 
committee's 5-minute  rule  for  witnesses.  We  have  a  lot  of  them  this 
morning,  but  we  are  delighted  that  you  are  with  us. 
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STATEMENT  OF  HON.  JANET  D.  STEIGER,  CHAIRPERSON,  FED- 
ERAL TRADE  COMMISSION,  ACCOMPANIED  BY  MARY  LOU 
STEPTOE,  ACTING  DIRECTOR,  BUREAU  OF  COMPETITION, 
FEDERAL  TRADE  COMMISSION 

Ms.  Steiger.  Thank  you,  sir.  We  are  very  pleased  to  be  here  and 
to  present  the  testimony  of  the  Federal  Trade  Commission  on  the 
relationship  between  antitrust  enforcement  and  health  care  reform. 
With  me  today  at  the  table  is  Mary  Lou  Steptoe,  the  acting 
director 

Senator  METZEN3AUM.  Could  you  bring  the  mike  a  little  closer 
and  slow  down  just  a  little  bit? 

Ms.  Steiger.  With  me  today  at  the  table  is  Mary  Lou  Steptoe, 
who  is  the  acting  director  of  our  Bureau  of  Competition.  With  your 
permission,  sir,  I  will  submit  the  Commission's  authorized  written 
testimony  for  the  record — it  is  lengthy — and  present  a  short  oral 
version,  with  the  usual  disclaimer  that  the  oral  version  and  my  re- 
sponses to  questions  will  be  my  views,  not  necessarily  those  of  the 
Commission  or  other  commissioners. 

Health  reform,  as  we  have  already  heard  this  morning,  is  a  high- 
priority  topic,  and  I  do  not  expect  to  discuss  any  particular  reform 
proposal.  But,  rather,  as  chairman  of  the  agency  that  has  long  de- 
fended competition  in  health  care,  I  do  want  to  discuss  the  role  of 
competition  in  health  care  reform  and  I  make  two  principal  points. 

First,  sound  antitrust  enforcement  by  the  Commission  has  played 
a  key  part  in  enabling  alternatives  to  traditional  fee-for-service 
health  care  arrangements  to  enter  health  care  markets  in  the  face 
of  opposition  by  some  health  care  providers.  The  Commission  has 
challenged  rules  that  prohibited  physician  affiliation  with  such 
plans  and  organized  boycotts  by  some  health  care  providers  against 
newly  developing  health  care  arrangements. 

We  have  sought  to  prevent  transactions  that  would  likely  lessen 
competition  and  have  issued  orders  to  prevent  price-fixing,  tying, 
and  other  anticompetitive  practices.  We  have  also  intervened  to 
prevent  some  providers  from  banding  together  specifically  to  frus- 
trate cost  containment  measures  by  third  party  payers. 

Second,  so  long  as  our  health  care  system  leaves  a  role  for  com- 
petition, antitrust  vigilance  will  remain  important.  I  will  not  sug- 
gest that  any  particular  antitrust  exemption  would  doom  any  par- 
ticular health  care  plan.  However,  our  experience  convinces  us  that 
proposals  for  broad  statutory  antitrust  exemptions  now  being  advo- 
cated by  some  provider  groups,  physicians,  hospitals,  pharma- 
ceutical companies,  and  others  in  the  health  care  industry  could 
frustrate  the  drive  to  contain  rising  health  care  costs. 

The  Commission  does  not  favor  one  type  of  health  care  delivery 
system  over  any  other,  nor  have  we  created  any  of  these  plans.  But 
we  believe  that  it  is  important  to  keep  markets  competitive  so  that 
consumers  can  choose.  Our  antitrust  enforcement  effort  has  been 
directed  to  ensure  that  anticompetitive  behavior  does  not  impede  or 
block  the  development  of  health  care  alternatives  that  consumers 
might  elect  to  use. 

Early  forerunners  of  today's  health  care  plans  did  meet  with  op- 
position. Some  physicians  affiliated  with  these  plans  risked  charges 
of  unethical  conduct,  expulsion  from  local  medical  societies,  and 
loss  of  hospital  privileges.  The  1943  Supreme  Court  decision  that 
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you  referenced,  Mr.  Chairman,  upheld  a  criminal  antitrust  convic- 
tion of  the  AMA  and  others  for  conspiring  to  obstruct  an  early 
HMO. 

In  1975,  the  Commission  issued  an  administrative  complaint 
challenging  the  AMA's  ethical  standards,  alleging  that  the  ethical 
restrictions  prohibited  physicians  from  providing  services  to  pa- 
tients under  a  salaried  contract  with  a  lay  hospital  or  HMO.  These 
standards  prohibited,  among  other  things,  accepting  inadequate 
compensation  for  medical  services  measured  against  the  usual  fees 
in  the  community,  and  in  1979  the  Commission  held  that  all  of 
those  restraints  violated  the  antitrust  laws. 

But  even  after  the  AMA  freed  physicians  to  affiliate  with  health 
care  plans,  the  plans  often  continued  to  face  boycotts  by  providers. 
The  Commission  has  taken  action  to  remedy  such  conduct  as  deny- 
ing participation  in  Blue  Shield  programs  to  physicians  working  for 
an  HMO,  obstructing  hospital  privileges  for  HMO  physicians,  and 
boycotting  a  hospital  that  was  planning  to  open  an  HMO  facility. 

We  have  also  acted  against  provider  efforts  that  sought  to  frus- 
trate the  operation  of  cost  containment  programs,  most  recently 
through  consent  orders  with  associations  of  pharmacies  and  their 
members  who  allegedly  organized  boycotts  of  third-party  payer  cost 
containment  efforts. 

One  claim  we  hear  with  increasing  frequency  is  that  antitrust 
has  no  useful  role  to  play  with  respect  to  hospital  mergers  and 
joint  ventures.  Let  me  assure  that  sound  antitrust  enforcement 
does  not  hinder  such  transactions  when  they  are  procompetitive, 
and  the  vast  majority  of  hospital  mergers  and  joint  ventures  do  not 
endanger  competition.  Some,  however,  are  anticompetitive  and  we 
seek  to  ensure,  where  possible,  that  health  care  buyers  have  a  suf- 
ficient selection  of  competing  providers  to  try  to  obtain  high-quality 
and  low-cost  health  care  services,  and  buyers  of  these  services  con- 
firm the  importance  of  choice  in  our  investigations  of  proposed 
transactions.  A  recent  article  also  referenced  by  you  in  your  open- 
ing statement,  Mr.  Chairman,  in  Modern  Health  Care  examined 
the  record  and  dismissed  the  claim  that  antitrust  enforcement  in- 
hibited hospital  cooperative  joint  ventures. 

I  will  leave  the  rest  of  my  testimony,  sir.  I  notice  my  time  is  up. 
I  will  note  that  there  are  matters  before  the  Commission  in  admin- 
istrative adjudication  that  I  will  not  be  able  to  address,  but  with 
that  caveat,  let  me  see  if  I  can  answer  your  questions. 

Senator  Metzenbaum.  Thank  you  very  much  for  a  very  good 
statement.  The  FTC  has  been  criticized  by  the  hospital  industry  for 
chilling  procompetitive  mergers  and  joint  ventures.  One  of  the  most 
pervasive  criticisms  has  been  that  the  merger  guidelines  under 
which  the  FTC  operates  don't  take  the  cost-cutting  efficiencies  of 
a  merger  into  account. 

I  understand  that,  as  a  practical  matter,  the  Commission  gives 
a  great  deal  of  weight  to  efficiencies,  particularly  if  they  are  likely 
to  be  passed  on  to  purchasers  in  the  form  of  price  reductions.  Can 
you  explain  to  us  how  the  Commission  views  the  efficiencies  cre- 
ated by  a  merger  and  what  weight  you  give  to  them  in  deciding 
whether  to  challenge  a  hospital  merger? 

Ms.  Steiger.  First,  I  would  like  > to  state  again,  Mr.  Chairman, 
that  the  challenge  made  to  a  hospital  merger  is  a  rare  event.  We 
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have  challenged  only  seven;  two  I  mentioned  are  in  administrative 
litigation.  Most  hospital  mergers  are  procompetitive,  as  the  record 
shows. 

We  believe  that  the  1992  joint  guidelines  of  the  Department  of 
Justice  and  the  Federal  Trade  Commission  are  indeed  flexible 
enough  to  take  into  account  the  particular  characteristics  of  this  in- 
dustry, as  they  are  able  to  account  for  particular  characteristics  in 
other  industries. 

We  evaluate  many  more  factors  than  mere  concentration,  sir.  We 
do  evaluate  entry  conditions,  we  do  evaluate  the  market  itself  to 
see  whether  consumers  will  be  adversely  affected  by  the  proposed 
merger.  And,  yes,  indeed,  we  do  examine  claimed  efficiencies 
brought  to  us  by  the  parties  particularly  to  see  if  they  will  offset 
what  may  appear  to  be  anticompetitive  problems  in  that  market- 
place. We  take  efficiency  analysis  very  seriously. 

But  as  the  court  noticed  in  the  HCA  case,  these  must  be  merger- 
specific  and  they  should  be  able  to  be  demonstratively  passed  on 
to  consumers,  but  they  are  very  high  on  our  list  of  considerations. 
I  would  note  we  have  never  challenged  to  date  a  joint  venture  be- 
tween hospitals.  This  is  a  clear  recognition  that  such  joint  ventures 
can  be  procompetitive  and  efficiency-enhancing,  and  we  have,  even 
in  consent  agreements  taken  involving  hospital  mergers,  specifi- 
cally allowed  for  joint  ventures  to  go  forward.  I  hope  that  is  respon- 
sive, Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you  very  much.  Now,  the  FTC  has 
been  criticized  for  challenging  the  merger  of  two  small  rural  hos- 
pitals in  California.  Frankly,  I  myself  question  whether  the  FTC 
should  have  brought  the  case  or  whether  it  should  be  pursuing  it 
now.  It  was  dismissed  by  an  administrative  law  judge  last  Decem- 
ber. I  was  surprised  that  it  was  appealed  to  the  full  Commission. 

Because  that  case  is  on  appeal  to  the  Commission,  I  know  that 
you  cannot  comment  on  it.  However,  speaking  more  generally,  is 
the  Commission  able  to  consider  the  special  circumstances  of  rural 
hospitals  in  deciding  whether  to  challenge  a  merger,  and  what  kind 
of  special  considerations  are  rural  hospitals  likely  to  get  from  the 
Commission? 

Ms.  Steiger.  I  repeat  again  that  we  do  believe  that  the  merger 
guidelines  that  we  use  as  a  tool  for  analysis  are  flexible  to  take 
into  account  even  so-called  specific  features  of  a  market.  We  are 
aware  that  there  are  concerns  expressed,  and  there  have  been  in 
the  literature,  about  the  minimum  scale  required  for  efficient  oper- 
ations. We  are  aware  of  that  literature.  We  take  such  concerns  into 
account  in  our  analysis. 

The  vast  majority  of  mergers  we  have  further  looked  into,  or  the 
few  that  we  have  challenged,  involve  entities  of  substantially  great- 
er size  and  population  than  those  minimum  efficient  concerns  that 
have  been  expressed.  I  will  note  that  just  as  a  general  point.  Here, 
again,  it  is  well  to  reemphasize  that  we  would  take  efficiencies  very 
seriously  and  that  they  would  be,  no  doubt,  presented  in  such  a 
case  hypothetically  as  a  reason  to  forego  a  challenge,  and  I  think 
the  antitrust  laws  are  indeed  up  to  that,  again  noting  that  I  can't 
speak  with  reference  to  the  particular  matter  that  is  of  interest  to 
the  committee  today. 
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Senator  Metzenbaum.  Now,  the  AHA  argues  that  hospital  mar- 
kets are  not  like  other  markets  that  respond  to  competition  with 
lower  prices  and  better  quality.  AHA's  report  on  collaboration 
states  that  "Studies  cast  doubt  on  the  presumption  that  in  con- 
centrated hospital  markets  increased  market  competition  by  itself 
will  lead  to  higher  prices  and/or  costs  to  purchasers  of  health  care 
services." 

Has  the  Commission  found  evidence  that  hospital  markets  do  not 
respond  to  competition  and,  in  addition,  can  you  give  me  an  exam- 
ple of  a  hospital  market  that  has  benefited  from  competition? 

Ms.  Steiger.  We  are  aware  of  the  literature  that  you  have  just 
referenced.  There  is  literature  also  on  the  other  side  that  indicates 
that  competition  indeed  does  provide  a  cost  containment  mecha- 
nism. We  have  heard  this  argument  from  customers.  We  pay  very 
close  attention  to  customers.  In  this  market,  they  would  most  likely 
be  very  large  buyers  of  the  services  of  the  health  care  community. 
They  have  expressed  concern  about  a  lack  of  competition  as  a  frus- 
tration of  cost  containment,  and  we  have  also  heard  from  the  hos- 
pitals' own  documents  that  competition  is  regarded  as  a  matter 
that  can  decrease  the  cost  spiral.  So  we  think  there  is  evidence  on 
the  side  that  we  are  presenting  to  you  this  morning. 

Senator  METZENBAUM.  Now,  I  understand  the  Commission  has 
actually  not  challenged  a  single  joint  venture  or  collaborative  ar- 
rangement among  hospitals.  Even  so,  an  AHA  white  paper  charged 
that 

If  two  or  more  hospitals  wished  to  reduce  existing  dupUcation  of  services  or  equip- 
ment by  joint  venturing  services,  the  antitrust  risks  may  be  substantial,  at  least  in 
communities  with  few  hospitals. 

I  have  a  little  difficulty  in  understanding  that  since  you  have  not 
challenged  any  mergers.  Do  you  agree  with  the  AHA  statement 
that  joint  ventures  and  other  sharing  arrangements  pose  "substan- 
tial antitrust  risks?" 

Ms.  Steiger.  The  record  would  not  bear  out  that  contention.  As 
we  have  said  and  you  have  just  noted  again,  we  have  never  chal- 
lenged a  joint  venture  in  the  hospital  area.  I  would  suggest  that 
Senator  Cohen's  statement  that  there  is  a  perception  problem  here 
could  very  well  be  true. 

To  the  extent  that  we  could  do  better  in  stating  the  positions  on 
potential  agreements  of  this  nature,  joint  ventures,  we  should  try 
to  do  so,  but  I  would  note,  Mr.  Chairman,  that  officials  of  the  Com- 
mission have  spoken  over  and  over  again  and  at  great  length  to 
various  aspects  of  these  concerns  and  we  will  continue  to  do  so. 

We  also  stand  ready,  as  I  know  does  the  Department  of  Justice, 
to  offer  opinion  and  assistance  from  our  expert  staff  on  questions 
of  this  nature  prior  to  the  completion  of  some  sort  of  an  agreement, 
and  we  are  always  read  to  do  that.  We  do  it  routinely  and  we  have 
offered  scores  of  stafi*  advisory  opinions.  So  we  will  continue  to  at- 
tempt to  alleviate  this  perception  problem,  but  I  don't  think  the 
record  bears  out  the  reality. 

Senator  Metzenbaum.  The  Department  of  Justice  has  launched 
a  pilot  program  to  expedite  business  review  letters  to  businesses 
which  have  questions  about  how  the  antitrust  laws  will  apply  to  a 
specific  deal.  Would  it  be  helpful  to  hospitals  and  other  health  care 
providers  if  the  FTC  were  to  launch  a  similar  program? 
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Ms.  Steiger.  We  do  not  have  that  exact  program  of  the  business 
review  letter.  However,  as  mentioned,  our  staff  is  as  far  away  as 
the  telephone  or  a  fax  from  anyone  seeking  at  any  time  advice  in 
the  antitrust  field  based  upon  our  experience  and  expertise,  and  we 
continue  to  hold  out  that  offer  to  any  interested  group  or  individ- 
ual. 

Senator  Metzenbaum.  It  appears  to  me  that  joint  ventures  and 
sharing  arrangements  in  many  instances  are  going  to  be  beneficial 
because  they  can  eliminate  waste  and  duplication.  However,  we 
will  hear  testimony  later  from  a  witness,  Mr.  Vernon  Rothschild, 
which  suggests  that  some  hospital  joint  ventures  can  shut  out  le- 
gitimate competitors  and  lead  to  higher  prices  or  lower-quality 
services. 

The  question  Mr.  Rothschild's  testimony  raises  is  whether  hos- 
pital joint  ventures  could  contribute  to  the  problem  of  spiraling 
health  care  costs  if  they  make  it  impossible  for  competitors  to  enter 
or  to  stay  in  the  market.  How  does  the  Commission  evaluate  joint 
ventures  that  might  block  other  competitors  from  the  market,  and 
under  what  circumstances  would  such  a  joint  venture  be  chal- 
lenged? 

Ms.  Steiger.  I  can't  speak  to  the  specific  question  raised  by  the 
witness  this  morning,  but  as  a  general  point  let  me  say  that  if  a 
firm  with  market  power  is  using  exclusionary  practices  to  eliminate 
competition,  they  might  be  accused  of  monopolization.  On  the  other 
hand,  it  is  important  to  remember  that  the  integration  of  a  firm 
in  one  line  of  business  into  related  fields  may  be  efficient. 

What  I  am  saying  is  that  this  is  a  case-by-case  and  probably  a 
very  factually  specific  analysis,  but  we  would  certainly  be  capable 
of  making  that  analysis  and  would  be  interested  in  situations 
where  such  a  problem  is  charged,  as  a  general  rule. 

Senator  Metzenbaum.  My  last  question:  The  AMA  has  petitioned 
both  the  FTC  and  the  Congress  for  what  it  has  characterized  as  a 
clarification  of  the  antitrust  laws.  I  would  like  to  have  an  oppor- 
tunity to  comment  on  the  AMA's  petition  before  your  Commission 
acts.  In  fact,  I  would  welcome  the  opportunity  to  appear  before  the 
Commission  and  discuss  my  views  on  the  AMA's  petition,  if  that 
is  appropriate. 

The  antitrust  legislation  that  the  AMA  has  proposed  would  allow 
groups  of  doctors  who  have  no  special  affiliation  to  one  another  to 
bargain  collectively  when  they  deal  with  a  large  purchaser  such  as 
an  HMO  or  an  insurance  company.  It  is  my  understanding  that 
doctors  are  permitted  to  bargain  collectively  if  they  do  so  under  the 
auspices  of  a  preferred  provider  organization  or  a  multispecialty 
practice  group. 

Can  you  explain  to  us  how  the  FTC  evaluates  collective  activity 
by  doctors? 

Ms.  Steiger.  Yes;  first,  we  would,  of  course,  be  delighted  to  re- 
ceive written  comment  on  this  proposal  or  any  other.  Collaborative 
activity — I  would  think  your  analysis  begins  with  the  Maricopa  Su- 
preme Court  decision  which  takes  as  one  of  the  indicia  for  limiting 
concern  about  antitrust  violations  the  integration  of  risk,  particu- 
larly capital  and  financial  risk.  This  is  a  useful  benchmark  to  begin 
to  look  to  as  we  consider  collaborative  activities. 
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Again,  each  of  these  situations  will  be  highly  fact-specific  and  de- 
serves the  kind  of  analysis  that  fact-specific  cases  always  demand. 
Again,  I  think  the  antitrust  laws  and  the  Antitrust  Division  and 
the  FTC  are  perfectly  capable  of  offering  advice  in  this  area,  as 
well  as  making  reasoned  decisions  about  enforcement. 

I  would  give  a  status  update  on  one  matter  before  us  by  the  AMA 
regarding  a  proposed  peer  fee  review  plan.  I  understand  that  final 
discussions  as  far  as  information  gathering — staff  sought  further 
information  from  the  AMA  on  this  particular  proposal  and  its 
structure,  and  further  conversations  took  place  in  February.  I  ex- 
pect that  analysis  to  be  forwarded  to  the  Commission  and  I  think 
the  Commission  will  respond  expeditiously  to  this  particular  part 
of  the  AMA's  interest,  which  is  peer  fee  review  programs. 

Senator  Metzenbaum.  Thank  you  very  much. 

Senator  Hatch? 

Senator  Hatch.  Thank  you.  Welcome.  We  are  happy  to  have  you 
here,  Ms.  Steiger.  One  of  the  hospital  industry  arguments  is  that 
the  FTC  merger  enforcement  efforts  have  a  random  quality  about 
them. 

Senator  METZENBAUM.  Senator  Hatch,  I  am  not  sure  they  can 
hear  you  out  there. 

Senator  Hatch.  Can  you  hear  me? 

Ms.  Steiger.  I  could,  sir,  but  I  don't  know  if  they  can. 

Senator  Hatch.  Well,  I  will  try  and  talk  a  little  louder. 

Their  argument  is  that  hospitals  cannot  distinguish  between 
mergers  you  would  challenge,  or  at  least  investigate,  and  those  you 
don't.  Now,  certainly,  you  agree  that  many  of  the  mergers  you  don't 
challenge  or  even  investigate  through  a  Hart-Scott  second  request 
are  above  the  1,800  market  concentration  index  which  the  merger 
guidelines  say  is  presumptively  illegal,  is  that  correct? 

Ms.  Steiger.  I  would  certainly  say  that  concentration  is  not  the 
be-all  and  the  end-all  of  our  investigations,  and  the  1992  merger 
guidelines  make  that  very  clear.  We  look  well  beyond  it  into  the 
market  structure,  as  I  said,  into  entry  barriers,  as  well  as  into 
claimed  efficiencies.  So  it  is  a  piece,  but  not  the  beginning  and  the 
end  of  our  analysis. 

Senator  Hatch.  OK,  but  any  combination  in  markets  with  six  or 
fewer  hospitals  creates  a  market  concentration  index  above  1,800. 

Ms.  Steiger.  That  is  probably  true,  sir. 

Senator  Hatch.  And  from  that,  almost  all  mergers  in  all  but 
large  cities  would  be  above  the  market  concentration  standard  for 
presumptive  illegality.  Can  you  articulate  the  factors  which  you  use 
in  deciding  not  to  challenge  a  merger  that  is  above  the  market 
standard  for  presumptive  illegality? 

Ms.  Steiger.  First  of  all,  I  think  the  limited  number  of  chal- 
lenges would  indicate  that  we  obviously  go  well  beyond  in  our  anal- 
ysis simply  the  concentration  numbers.  It  is  true  that  in  the  many 
mergers  we  do  not  challenge,  the  Commission  does  not  make  public 
statement  as  to  why  they  did  not  challenge  the  merger.  That  is  be- 
cause most  of  the  material  upon  which  we  base  our  decision  is 
nonpublic,  but  I  can  understand  if  someone  says,  we  don't  know 
why  you  didn't  challenge  x.  I  think  probably  antitrust  counsel 
would  be  well  aware,  looking  at  the  factual  pattern,  of  why  we  did 
not. 
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Nonetheless,  we  do  try  to  explain  as  fully  as  possible  when  we 
do  challenge  a  merger  why  we  have  done  so.  In  fact,  we  must  so 
explain,  and  we  continue  to  attempt  to  bring  to  the  public  and  the 
interested  parties  general  statements  as  to  what  raises  antitrust 
concern  and  what  does  not. 

I  would  make  specific  reference  to  the  importance  of  market  defi- 
nition in  the  hospital  area.  We  look  very  closely  at  such  figures  as 
what  doctors  have  hospital  privileges  where,  what  is  the  inflow  and 
the  outflow  of  patients,  because  the  geographic  market  is  a  very 
important  point  to  be  determined  in  hospital  mergers,  as  a  general 
rule. 

Senator  Hatch.  Could  you  submit  a  document  for  the  committee 
to  include  in  the  record  of  this  hearing  that  will  describe  with  spec- 
ificity the  type  and  the  scope  of  efficiencies  you  would  view  as  suffi- 
cient in  order  for  you  not  to  challenge  a  merger  in  a  market  where, 
after  the  merger,  there  would  be,  one,  no  competing  hospital;  two, 
only  one  other  competing  hospital;  three,  only  two  other  competing 
hospitals;  four,  three  other  competing  hospitals;  five,  four  other 
competing  hospitals;  and,  six,  five  other  competing  hospitals?  If  you 
could  submit  that  to  the  committee,  I  would  appreciate  it. 

Ms.  Steiger.  We  will  do  the  best  we  can  to  at  least  answer  gen- 
erally, if  we  can't  use  fact-specific  material,  but  we  certainly  will 
respond. 

Senator  HATCH.  Thank  you. 

In  order  to  see  whether  the  hospitals'  claims  of  randomness  are 
correct,  without  identifying  transactions  or  hospitals  by  name, 
could  you  provide  a  document  containing  a  list  of  the  total  number 
of  hospitals  that  made  Hart-Scott  applications  and  other  hospital 
merger  investigations  in  markets  with  six  or  less  hospitals  during 
the  beginning  with  your  agency's  first  challenge  to  a  hospital  merg- 
er? Could  you  do  that? 

Ms.  Steiger.  Let  us  see  how  well  we  can  do,  and  if  we  can't  do 
exactly  that.  Senator,  we  will  try  and  explain  why  we  can't.  I  am 
hesitating  only  because  you  have  added  those  not  filed  under  Hart- 
Scott-Rodino,  but  let  us  do  the  best  we  can  to  satisfy  you. 

Senator  Hatch.  That  will  be  fine.  Thank  you.  For  each  trans- 
action, I  would  like  you  to  identify  the  market  share  you  calculated 
for  each  transaction;  the  efficiencies  you  have  calculated,  if  any;  the 
views  of  the  employers  and  insurers  toward  the  merger;  and  any 
other  ameliorating  facts,  if  you  would.  And  for  each  of  the  listed 
transactions,  would  you  please  state  whether  there  was  a  second 
request  for  additional  information  or  a  challenge  to  the  proposed 
transaction,  or  whether  the  hospitals  discontinued  the  proposed 
transaction  during  the  time  that  it  was  pending.  If  you  could  do 
that,  I  would  appreciate  it. 

Ms.  Steiger.  Again,  we  will  do  our  best.  There  may  be  some 
nonpublic  considerations  of  material  there,  but  we  will  be  back  to 
your  staff  on  those  matters. 

Senator  Hatch.  OK,  thank  you.  A  January  1993  GAO  report 
says  that  in  Rochester,  NY,  hospital  costs  are  30  to  40  percent 
lower,  in  large  part  as  a  result  of  joint  agreements  involving  hos- 
pitals to  limit  overcapacity  and  duplication  of  technology.  In  Roch- 
ester, business  leaders,  local  government  officials,  health  providers, 
and   health   insurers   have   worked   cooperatively   to   develop   and 
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maintain  a  regional  system.  Hospitals  make  decisions  on  major 
capital  investments  as  a  group. 

Now,  if  we  know  that  reduction  in  the  growth  rate  of  health  care 
costs  is  one  of  the  goals  of  health  care  reform,  we  know  from  recent 
GAO  reports  like  this  one  entitled  "Health  Care:  Rochester's  Com- 
munity Approach  Yields  Better  Access,  Lower  Costs"  that  some 
types  of  provider  collaborations  do,  in  fact,  yield  lower  costs. 

The  antitrust  laws  are  designed  to  protect  the  consumer.  If  that 
is  so,  why  does  the  FTC  insist,  as  it  did  in  the  eleventh  circuit  case 
of  FTC  V.  University  Health  Inc.,  that  efficiencies  should  not  be  a 
defense  to  antitrust  claims?  For  instance,  in  this  case  it  is  said  the 
appellees  argue  that  the  proposed  acquisition  would  generate  sig- 
nificant efficiencies  and  therefore  would  not  substantially  lessen 
competition.  The  FTC  responds  that  the  law  recognizes  no  such  ef- 
ficiency defense  in  any  form.  Why  do  you  take  that  position,  or  do 
you? 

Ms.  Steiger.  The  eleventh  circuit  did  opine  that  these  effi- 
ciencies, while  not  a  defense,  were  a  matter  of  active  consideration, 
but  that  they  had  to  be  specific  rather  than  mere  assertions  of  effi- 
ciencies, and  I  think  that  is  what  that  record  shows.  I  mentioned 
earlier  in  response  to  a  question  by  the  chairman,  I  believe,  that 
we  take  efficiencies  very  seriously,  but  they  should  be  specific  to 
the  transaction  being  brought  forward.  They  should  be  able  to  be 
identified  and  shown  to  be  passed  on  to  consumers,  particularly 
when  there  are  anticompetitive  concerns  raised  by  the  rest  of  the 
record. 

Senator  Hatch.  Well,  the  court  does  say  that  efficiencies  should 
be  taken  into  consideration,  but  the  reason  I  raise  it  is  because  it 
says  that  the  FTC  takes  the  position  that  the  law  recognizes  no  ef- 
ficiency defense  in  any  form.  Is  that  really  the  position  of  the  FTC? 

Ms.  Steiger.  As  a  defense,  I  think  that  is  the  position. 

Senator  Hatch.  As  a  defense,  yes. 

Ms.  Steiger.  The  merger  guidelines  clearly  indicate  consider- 
ation of  efficiency,  the  1992  guidelines,  and  we  do  consider  effi- 
ciencies, again  with  the  clear  caveat  that  they  must  be  merger-spe- 
cific. And,  remember,  you  do  not  get  to  the  consideration  of  effi- 
ciencies unless  you  have  already  come  to  the  question  of  whether 
there  is  not  an  antitrust  problem. 

Senator  Hatch.  But  then  you  do  recognize  them  as  a  form  of  de- 
fense, then? 

Ms.  Steiger.  We  consider  all  efficiency  defenses  brought  to  us. 
All  too  often,  unfortunately,  we  are  not  given  specifics,  nor  specifics 
that  relate  to  the  transaction  at  hand. 

Senator  Hatch.  Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Hatch. 

Senator  Thurmond? 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  Chairman 
Steiger,  we  are  glad  to  have  you  with  us. 

Ms.  Steiger.  Thank  you,  Senator. 

Senator  Thurmond.  It  seemed  clear  from  your  testimony  that 
enforcement  of  the  antitrust  laws  has  been  important  to  allow  de- 
velopment of  health  care  alternatives  in  the  past.  However,  the 
health  care  reforms  now  being  discussed  focus  on  greater  coopera- 
tive efforts  in  order  to  achieve  efficiencies.  In  such  circumstances. 
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do  you  believe  that  some  changes  in  the  antitrust  laws  or  enforce- 
ment will  be  necessary? 

Ms.  Steiger.  I  think,  without  reference  to  specific  proposals  or 
plans  since  we  haven't  studied  them  yet  and  some  of  them  are  to 
be  forthcoming,  as  long  as  there  is  a  role  for  competition  in  the  pro- 
vision of  health  care  there  will  remain  an  important  role  for  anti- 
trust. 

We  certainly  don't  say  that  antitrust  enforcement  is  the  answer 
to  the  problems  of  the  health  care  community,  in  toto.  It  is  not,  but 
it  has  played  an  important  role  in  opening  up  the  health  care  mar- 
ket for  alternative  methods  of  health  care  delivery,  against  opposi- 
tion in  the  past,  and  I  think  it  remains  as  a  bulwark  against  anti- 
competitive or  collusive  collaborative  behavior.  This  will  remain  the 
case. 

I  haven't  seen  any  specific  proposal,  but  I  think  antitrust  will  re- 
main important  as  long  as  there  is  an  element  of  competition  with- 
in the  various  proposals  that  will  be  brought  forward. 

Senator  Thurmond.  Madam  Chairman,  if  the  Department  of 
Justice  were  to  act  favorably  on  the  Pharmaceutical  Manufacturers 
Association's  request  for  a  business  review  letter,  as  a  practical 
matter,  would  the  Commission  be  unlikely  to  challenge  the  Associa- 
tion's plan  to  limit  price  increases? 

Ms.  Steiger.  We  have  a  system  of  clearance  for  the  examination 
of  matters  that  we  have  mutual  jurisdiction  over,  and  that  matter 
is  cleared  to  Justice  at  this  point  in  time,  so  I  would  simply  await 
the  Justice  Department's  decision  on  that  matter.  I  do  note  that  a 
new  policy  of  the  Justice  Department  recently  announced  indicated 
they  were  making  every  attempt  to  respond  to  such  requests  within 
90  days,  so  I  presume  the  answer  will  be  forthcoming  shortly  from 
the  Department  of  Justice. 

Senator  Thurmond.  Thank  you,  Mr.  Chairman.  That  is  all  the 
questions  I  have. 

Senator  Metzenbaum.  Thank  you  very  much.  Senator  Thur- 
mond. Thank  you  very  much,  Ms.  Steiger,  and  thank  you  for  being 
with  us. 

I  don't  think  we  put  your  name  into  the  record. 

Ms.  Steptoe.  Mary  Lou  Steptoe. 

Senator  Metzenbaum.  And  your  position? 

Ms.  Steptoe.  I  am  the  acting  director  of  the  Bureau  of  Competi- 
tion. 

Senator  Metzenbaum.  Thank  you  very  much. 

Ms.  Steiger.  We  thank  the  committee  for  the  opportunity  to  ap- 
pear, Senators. 

Senator  HATCH.  Good  to  see  you. 

Senator  METZENBAUM.  We  are  happy  to  have  both  of  you  with  us 
this  morning. 

[Ms.  Steiger  submitted  the  following:] 
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Prepared  Statement  of  Hon.  Janet  D.  Steiger 

Mr.  Chairman  and  members  of  the  Subcommittee:  I  am  pleased  to  appear  before 
you  today  to  present  the  testimony  of  the  Federal  Trade  Commission  on  the  rela- 
tionship between  antitrust  enforcement  and  health  care  reform,  i 

There  is  intense  interest  in  proposals  for  containing  the  rapidly  increasing  cost 
of  health  care  in  the  United  States.  I  am  not,  of  course,  in  a  position  to  discuss  any 
particular  proposal, 2  but  as  Chairman  of  an  agency  that  has  for  years  been  an  advo- 
cate and  defender  of  the  role  of  competition  in  health  care,  I  want  to  discuss  an  ele- 
ment that  has  figured  prominently  in  the  reform  discussions  to  date — reliance  on 
competition  in  the  health  care  field,  including  the  development  of  managed  care  and 
other  alternative  delivery  plans. 

I  have  two  principal  points.  First,  antitrust  enforcement  by  the  Commission  has 
been  instrumental  in  enabling  alternatives  to  traditional  fee-for-service  health  care 
arrangements  to  enter  health  care  markets  in  the  face  of  opposition  by  some  health 
care  providers.  Commission  enforcement  actions  have  challenged  anticompetitive 
rules  that  prohibited  physician  affiliation  with  health  care  plans,  and  have  halted 
organized  boycotts  by  some  health  care  providers  against  newly  developing  health 
care  arrangements. 

Second,  continued  sound  antitrust  enforcement  seems  likely  to  be  important  to  the 
success  of  any  competition-based  model  for  health  care  reform.  I  will  not  suggest 
that  any  particular  antitrust  exemption  would  doom  any  particular  health  care  plan. 
However,  proposals  for  broad  statutory  antitrust  exemptions  that  are  now  being  ad- 
vocated by  some  provider  groups  could  frustrate  the  drive  to  contain  rising  health 
care  costs.  Experience  from  the  Commission's  health  care  enforcement  program  sug- 
gests that  antitrust  enforcement  plays  an  important  role  in  preventing  organized  ef- 
forts to  reduce  price  competition  and  to  thwart  cost  reductions. 

The  FTC  enforces  the  antitrust  laws  to  ensure  that  competitive  forces  will  allow 
the  development  of  health  care  delivery  desired  by  consumers.  The  Commission  does 
not  favor  one  type  of  health  care  delivery  system  over  another.  Instead,  the  Commis- 
sion endeavors  to  keep  markets  competitive  so  that  consumers  may  choose  whatever 
health  care  option  they  prefer.  We  do  not  advocate  that  consumers  choose  a  man- 
aged care  plan  over  a  fee-for-service  health  care  plan.  Nor  does  the  Commission  take 
a  position  on  which  kind  of  health  care  plan  provides  better  quality  health  care  at 
lower  prices.  Instead,  we  try  to  level  the  playing  field  so  that  each  plan  may  develop 
and  grow  as  they  meet  the  wants  and  needs  of  consumers.  The  Commission  seeks 
to  ensure  that  anticompetitive  behavior  does  not  impede  or  block  the  development 
of  health  care  alternatives  that  consumers  might  elect  to  use.  This  background  on 
the  function  of  the  Commission  in  enforcing  the  antitrust  laws  is  a  useful  starting 
point  for  understanding  our  role  in  this  process. 

Through  sound  antitrust  enforcement  the  FTC  has  helped  allow  market  forces  to 
create  an  environment  in  which  innovative  forms  of  health  care  delivery  could 
emerge  to  compete  on  the  merits.  In  that  competitive  environment,  these  alternative 
health  care  delivery  systems  grew  as  consumers  were  attracted  by  the  services  or 
lower  prices  these  plans  offered.  The  concepts  that  form  the  foundation  for  some  of 
today's  reform  proposals  were  greatly  facilitated  by  antitrust  enforcement. 

Before  I  develop  these  points  in  greater  detail,  however,  let  me  offer  a  general  ca- 
veat. Although  I  firmly  believe  that  antitrust  enforcement  has  been  and  will  con- 
tinue to  be  an  important  factor  in  allowing  for  the  development  of  a  more  cost-  effec- 
tive health  care  delivery  system,  antitrust  cannot,  and  will  not,  alone  solve  the  prob- 
lem of  controlling  health  care  costs.  My  suggestion  is  a  more  modest  one:  that  anti- 
trust has  a  role  to  play  in  fostering  competition  in  health  care  markets  and  thereby 
facilitating  other  cost  containment  efforts.  I  believe  that  the  Federal  Trade  Commis- 
sion will  continue  to  play  a  significant,  constructive  role  in  this  process. 

I.  THE  contribution  OF  ANTITRUST  ENFORCEMENT  TO  THE  DEVELOPMENT  OF  HEALTH 

CARE  PLANS 

Understanding  the  role  that  antitrust  enforcement  has  played  during  the  last  two 
decades  in  opening  health  care  markets  to  new  forms  of  competition  requires  an  his- 
torical perspective.  Until  the  late  1970's,  most  physicians  practiced  solo,  fee-for-serv- 
ice medicine.  There  were  few  alternative  arrangements.  Even  multi-specialty  group 
practices  were  rare,  and  health  care  plans  that  sought  to  compete  by  signing  up  a 


iThis  written  statement  represents  the  views  of  the  Federal  Trade  Commission.  My  oral  pres- 
entation and  response  to  questions  are  my  on,  and  do  not  necessarily  represent  the  views  of 
the  Commission  or  any  individual  Commissioner. 

2  The  Administration's  Health  Care  Reform  Task  Force  is  currently  scheduled  to  announce  its 
proposals  during  May. 
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limited  panel  of  selected  physicians  were  impeded  by  a  variety  of  restrictions.  Most 
hospitals  operated  in  a  similarly  independent  fashion,  with  few  limitations  on  what 
they  could  charge. 

The  early  forerunners  of  today's  managed  care  arrangements  met  with  opposition. 
Some  physicians  who  associated  with  such  plans  were  the  targets  of  reprisal,  facing 
charges  of  unethical  conduct,  expulsion  from  local  medical  societies,  and  loss  of  hos- 
pital privileges. 3  In  1943,  the  Supreme  Court  upheld  a  criminal  antitrust  conviction 
of  the  American  Medical  Association  and  the  Medical  Society  of  the  District  of  Co- 
lumbia for  conspiring  to  obstruct  the  operation  of  Group  Health  Association,  an 
early  health  maintenance  organization.^  The  associations  had  taken  disciplinary  ac- 
tions against  Group  Health  staff  physicians,  imposed  sanctions  against  doctors  who 
consulted  with  Group  Health  physicians,  and  threatened  disciplinary  action  against 
hospitals  at  which  Group  Health  doctors  were  permitted  to  practice. 

Notwithstanding  the  Supreme  Court's  decision,  providers  of  alternative  health  de- 
livery systems,  and  physicians  who  associated  with  them,  continued  to  face  opposi- 
tion to  their  activities.  In  1975,  the  Commission  issued  an  administrative  complaint 
challenging  the  AMA's  ethical  standards.  The  complaint  alleged  that  the  AMA  s  eth- 
ical restrictions  prohibited  physicians  from  providing  services  to  patients  under  a 
salaried  contract  with  a  "lay"  hospital  or  Health  Maintenance  Organization 
("HMO"),  "underbidding"  for  a  contract  or  agreeing  to  accept  compensation  that  was 
"inadequate"  compared  to  the  "usual"  fees  in  the  community,  and  entering  into  ar- 
rangements whereby  patients  were  supposedly  denied  a  "reasonable"  degree  of 
choice  among  physicians.  In  1979,  the  (Commission  held  that  all  of  these  restraints 
violated  the  antitrust  laws.s 

HMO's  and  other  managed  care  plans  attempt  to  achieve  cost-effectiveness  by  lim- 
iting the  provider  panel  to  those  known  to  provide  the  desired  quality  of  care,  giving 
this  limited  panel  incentives  to  control  costs,  and  in  some  instances  exercising  direct 
supervision  over  the  appropriateness  of  the  course  of  treatment  selected.  While  pa- 
tient choice  is  limited  once  the  patient  has  enrolled  in  such  a  plan,  the  existence 
of  these  plans  allows  the  purchasers  to  decide  whether  the  cost  savings  the  plans 
offered  are  worth  accepting  their  limitations.  But  prohibitions  of  "inadequate  fees 
or  requirements  of  "reasonable"  provider  choice  can  impede  the  ability  of  these  plans 
to  operate  effectively. 

The  advertising  aspect  of  the  Commission's  AMA  case  also  benefited  consumers. 
Doctors  had  been  pronibited  by  the  AMA's  ethical  rules  from  disseminating  truthful 
information  to  the  public  about  the  price,  quality,  or  other  aspects  of  their  services 
(such  as  office  hours,  acceptance  of  Medicare  assignment  or  credit  cards,  use  of 
Spanish-speaking  staff,  or  house-call  services). ^  The  Commission  found  that  this  ban 
on  truthful  advertising  had  a  particularly  adverse  impact  on  newly  emerging  plans 
such  as  HMO's,  which  needed  to  advertise  precisely  because  they  were  novel,  and 
thus  unfamiliar  to  consumers. ■?  The  ability  to  advertise  is  particularly  important  to 
a  new  market  entrant. 

Even  after  the  Commission's  AMA  case  freed  physicians  to  affiliate  with  health 
care  plans,  these  plans  often  continued  to  face  boycotts  by  providers.  While  some 
providers  join  managed  care  plans,  and  many  others  compete  against  them  on  the 
merits,  our  experience  shows  that  some  providers  have  engaged  in  illegal  concerted 
action  to  resist  new  forms  of  competition.  The  Commission  has  taken  action  to  rem- 
edy conduct  such  as  obstructing  hospital  privileges  for  HMO  physicians  s  and  boy- 
cotting a  hospital  that  was  planning  to  open  an  HMO  facility.^ 

Within  the  last  two  years  alone,  the  Commission  has  issued  a  series  of  orders 
against  alleged  threatened  boycotts  by  physicians  in  the  Fort  Lauderdale,  Florida, 
area  to  prevent  local  hospitals  from  pursuing  affiliation  with  the  Cleveland  Clinic,  lo 
The  Cleveland  Clinic  is  a  nationally  known  provider  of  comprehensive  health  care 
services.  The  Clinic,  which  operates  as  a  multi-specialty  group  medical  practice,  of- 
fers a  predetermined  "global  fee"  or  "unit  price"  covering  all  aspects  of  many  serv- 


3 See  P.  Feldstein,  Health  Associations  and  the  Demand  for  Medical  Care  40-44  (1977). 
*  American  Medical  Ass'n  v.  United  States,  317  U.S.  519  (1943). 

6  American  Medical  Ass'n,  94  F.T.C.  701  (1979),  aff'd  as  modified,  638  F.2d  443  (2d  Cir.  1980), 
aff'd  by  an  equally  divided  Court,  455  U.S.  676  (1982). 

eSee  Id.  at  846-48.  See  also  Broward  County  Medical  Society,  99  F.T.C.  622,  624  (1982)  (con- 
sent order). 

7  94  F.T.C.  at  1006. 

sEugene  M.  Addison,  M.D.,  111  F.T.C.  339  (1988)  (consent  order). 

9  Medical  Staff  of  Doctors'  Hospital  of  Prince  Georges  County,  110  F.T.C.  476  (1988)  (consent 
order). 

loDiran  Seropian,  M.D..  Diet.  No.  9248,  57  Fed.  Reg,  44,748  (1992)  (consent  order);  Medical 
Staff  of  Holy  Cross  Hospital,  C-3345,  56  Fed.  Reg.  49,184  (1991)  (consent  order);  Medical  Staff 
of  Broward  General  Medical  Center,  C-3344,  56  Fed.  Reg.  49,184  (1991)  (consent  order). 
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ices,  such  as  surgery.  The  Commission's  complaints  alleged  that  when  the  Clinic 
sought  to  establish  a  facility  in  Florida,  local  physicians  sought  to  prevent  its  physi- 
cians from  gaining  hospital  privileges  by  threatening  to  boycott  the  hospitals.  Our 
orders  prevent  such  activity  from  recurring. 

The  Commission  also  played  an  important  role  in  taking  enforcement  action  to 
end  barriers  to  the  emergence  of  independent  health  care  prepayment  plans.  The 
first  medical  and  hospital  prepayment  plans — forerunners  of  today's  Blue  Cross  and 
Blue  Shield  plans — were  outgrowths  of  state  or  local  medical  societies  and  hospital 
associations.  These  groups  initially  had  direct  control  of  the  plans,  but  in  the  early 
1970's  the  Blue  Cross  plans  began  to  split  off  from  the  hospital  associations.  Pro- 
vider control  of  Blue  Shield  plans  lasted  longer.  An  important  factor  in  the  debate 
about  provider  control  of  Blue  Shield  plans  was  a  Commission  staff  report  detailing 
evidence  that  medical  societies  had  used  control  of  the  plans  to  increase  physicians' 
fees  and  to  obstruct  competition  from  non-physician  providers  and  from  health  care 
plans.  11 

One  of  the  first  Blue  Shield  plans  to  become  independent  of  a  medical  society  was 
Blue  Shield  of  Michigan.  Once  independent,  this  plan  introduced  several  proposals 
to  contain  the  rising  cost  of  physicians'  services.  The  state  medical  society  responded 
by  forming  a  "negotiating  committee"  that  orchestrated  boycotts  of  the  plan  to  de- 
feat cost  containment.  In  Michigan  State  Medical  Society,  the  Commission  prohib- 
ited such  joint  "negotiations."  12 

The  Commission  has  since  enjoined  a  number  of  other  conspiracies  to  obstruct 
cost  containment  measures,  in  cases  such  as  Federal  Trade  Commission  v.  Indiana 
Federation  of  Dentists,  i3  where  the  Supreme  Court  unanimously  affirmed  a  Com- 
mission decision  halting  a  conspiracy  among  dentists  to  frustrate  a  cost  containment 
program  by  withholding  dental  X-rays  from  insurers.  The  refusal  to  provide  the  X- 
rays  frustrated  the  cost  containment  effort  by  preventing  the  efficient  operation  of 
utilization  control  mechanisms,  i^  More  recently,  we  obtained  a  consent  order  that 
required  the  dissolution  of  an  allegedly  "sham"  venture  among  physicians  who  were 
not  economically  integrated  but  simply  operated  to  conduct  joint  negotiations  to  de- 
feat the  cost  reduction  initiatives  of  third-party  payors,  i^ 

Also  important  to  health  care  cost  containment  is  the  preservation  of  competition 
among  institutional  providers  of  health  care  services,  including  hospitals.  Thus,  our 
review  of  hospital  mergers,  as  I  will  discuss  later,  helps  to  maintain  competitive 
conditions  that  enable  consumers  and  health  care  plans  to  choose  among  competing 
alternatives. 

The  antitrust  enforcement  actions  I  have  just  described  by  no  means  exhaust  the 
categories  of  the  Commission's  efforts  to  preserve  competition  and  thus  expand  the 
variety  of  health  care  plans,  particularly  more  cost-containment  options.  For  exam- 
ple, the  Commission  has  brought  cases  that  challenged  unjustified  restrictions  on 
the  delivery  of  health  care  services  by  non-physician  providers,  such  as  nurse-mid- 
wives  or  podiatrists.  16  The  Commission  does  not  side  with  non-physicians  against 
physicians,  or  vice  versa,  of  course,  but  seeks  to  ensure  that  consumers  have  the 
opportunity  to  choose  between  them.  In  general,  antitrust  enforcement  seeks  to  en- 
sure that  physicians  and  non-physician  professionals  are  able — so  far  as  possible — 
to  compete  on  a  level  playing  field.  The  resulting  expanded  range  of  choice  benefits 
both  health  care  plans  and  individual  health  care  consumers. 

The  Commission  has  also  acted  against  provider  efforts  that  directly  sought  to 
frustrate  cost-containment  programs.  The  Cfommission  has  entered  several  consent 
orders  with  associations  of  pharmacies  and  their  members  that  had  allegedly  orga- 
nized boycotts  to  thwart  third-party-payor  attempts  at  cost  containment,  by  jointly 
threatening  to  withdraw  as  providers  from  the  payors'  prescription  drug  benefit  pro- 
grams unless  the  pharmacies'  compensation  demands  were  met.i^ 


11  Medical  Participation  in  Control  of  Blue  Shield  and  Certain  Other  Open-Panel  Medical  Pre- 
payment Plans,  Staff  Report  to  the  Federal  Trade  Commission  (1979). 

12  101  F.T.C.  191,  296,  313-14  (1983). 

^3  Federal  Trade  Commission  v.  Indiana  Federation  of  Dentists,  476  U.S.  447  (1986). 

14 /d.  at  461. 

isSouthbank  IPA,  Inc.,  C-3355,  57  Fed.  Reg.  2913  (1992). 

16  For  example,  the  Commission  prohibited  boycotts  of  nurse  midwives  (State  Volunteer  Mu- 
tual Ins.  Corp.,  102  F.T.C.  1232  (1983)  (consent  order))  and  podiatrists  (North  Carohna 
Orthopaedic  Ass'n,  108  F.T.C.  116  (1986)  (consent  order)). 

i7£.g.,  Southeast  Colorado  Pharmacal  Ass'n,  C-3410,  57  Fed.  Reg.  52,631  (1993)  (consent 
order);  Peterson  Drug  Company,  No.  D-9227  (1992)  (Commission  adopted  opinion  of  administra- 
tive law  judge  after  appeal  withdrawn);  Chain  Pharmacy  Ass'n,  No.  D-9227,  56  Fed.  Reg.  9223 
(1991);  Orange  County  Pharmaceutical  Soc'y,  No.  C-3292,  55  Fed.  Reg.  31,441  (1990)  (consent 
orders). 
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Commission  enforcement  in  pharmaceutical  markets  has  not  been  confined  to 
pharmacy  boycotts.  Last  year,  the  Commission  issued  an  order  preventing  Sandoz 
Pharmaceutical  Corporation  from  "tying"  its  antipsychotic  drug,  clozapine,  to  a  blood 
testing  and  monitoring  servicers  This  action  likely  saved  the  Department  of  Veter- 
ans Aiiairs,  one  major  purchaser  of  clozapine,  $20  million  a  year.i^ 

Last  year,  two  leading  manufacturers  of  infant  formula  settled  Commission 
charges  that  they  had  engaged  in  unilateral  facilitating  practices  to  eliminate  com- 
petitive sole-source  bidding  in  the  federal  government's  Women,  Infants,  and  Chil- 
dren (WAC)  program  in  Puerto  Rico.  The  manufacturers  agreed  to  refrain  from  such 
actions  in  the  future  and  to  provide  restitution  in  the  form  of  3.6  million  pounds 
of  free  infant  formula  to  the  U.S.  Department  of  Agriculture,  which  administers  the 
WAC  program. 20 

Finally,  I  would  be  remiss  if  I  did  not  mention  some  of  the  merger  cases  brought 
by  the  Commission  in  the  health  care  area.  In  addition  to  the  hospital  merger  cases, 
which  I  will  discuss  later,  in  the  last  three  years  the  Commission  has  entered  into 
consent  orders  restructuring  transactions  among  firms  producing  such  diverse 
health  care  products  as  dental  amalgams,  human  growth  hormone,  and  wheelchair 
lifts. 21  By  preventing  transactions  that  are  likely  to  reduce  competition  and  lead  to 
higher  prices  in  a  broad  spectrum  of  health  care  markets,  the  Commission's  merger 
enforcement  contributes  to  the  overall  health  care  cost  containment  effort. 

II.  ANTITRUST  EXEMPTIONS  AND  HEALTH  CARE  REFORM 

Just  as  sound  antitrust  enforcement  has  contributed  significantly  to  the  growth 
of  alternative  arrangements  in  the  health  care  sector,  so  it  is  likely  to  be  an  impor- 
tant underpinning  of  future  reform.  Our  experience  in  health  care  markets  has 
shown  that,  without  the  protection  that  antitrust  law  provides,  efforts  to  contain 
health  care  costs  sometimes  can  be  frustrated  by  the  opposition  of  certain  providers. 

Nonetheless,  there  have  recently  been  a  variety  of  proposals  to  create  special  anti- 
trust exemptions  for  collective  action  by  hospitals  and  physicians.  Some  seek  an  ex- 
emption for  mergers  and  various  kinds  of  joint  ventures  from  antitrust  scrutiny. 
Others  seek  an  exemption  for  various  forms  of  concerted  action — in  particular,  col- 
lective negotiations  with  health  care  purchasers  and  payors.  Without  getting  into 
the  specifics  of  any  proposal,  I  want  to  explain  the  reasons  for  concern  about  exemp- 
tions in  this  area. 

At  their  core,  the  proposed  exemptions  for  physicians  and  hospitals  may  be  based 
on  questionable  arguments  about  the  nature  of  competition  in  health  care  markets 
and  how  antitrust  law  applies  to  physicians  and  hospitals.  One  argument  is  that 
due  to  market  imperfections,  competition  in  health  care  does  not  work  to  contain 
costs  and  ensure  quality.  The  other  argument  is  that  antitrust  law  is  not  flexible 
enough  to  deal  witn  markets,  such  as  many  health  care  markets,  that  may  not  re- 
semble perfect  competition.  In  our  view,  however,  the  record  of  antitrust  enforce- 
ment in  the  health  care  field  shows  that  competition  is  important  to  containing  costs 
and  ensuring  quality,  and  that  antitrust  enforcement  is  flexible  enough  to  prevent 
harmful  conduct  without  interfering  with  efficient  joint  conduct  that  benefits  con- 
sumers. 

A.  Hospital  exemptions 

Recently,  Congress  has  considered  a  number  of  proposals  for  special  antitrust  ex- 
emptions for  hospital  mergers  and  joint  ventures.  Certain  groups  have  proposed  leg- 
islation that  would  allow  hospitals,  under  some  circumstances,  to  obtain  antitrust 
immunity  for  combining  their  operations,  or  sharing  medical  services  or  equipment. 

Is  there  a  need  for  this  type  of  legislation?  The  proponents  pose  two  arguments. 
First,  they  contend  that  due  to  widely  perceived  uncertainty  about  the  antitrust 
laws'  prohibitions,  efficient  mergers  and  joint  ventures  among  hospitals  are  pre- 
ventea  or  inhibited.  Second,  and  more  broadly,  they  contend  that  there  is  an  inher- 


18 Sandoz  Pharmaceutical  Corp..  C-3385,  57  Fed.  Reg.  36,403  (1992)  (consent  order). 

i9This  was  one  of  two  tying  cases  brought  by  the  Commission.  In  the  other  case,  the  Commis- 
sion prohibited  the  owner  of  certain  renal  dialysis  clinics  from  using  a  tying  arrangement  to 
circumvent  Medicare  reimbursement  limits  on  outpatient  dialysis  services.  Gerald  S.  Friedman, 
No.  C-3290,  55  Fed.  Reg.  27,686  (1990)  (consent  order). 

20FTC  V.  Mead  Johnson  &  Co..  No.  92-1366  (D.D.C.  June  11,  1992)  (consent  order);  FTC  v. 
American  Home  Products  Corp.,  No.  92-1365  (D.D.C.  June  11,  1992)  (consent  order).  The  Com- 
mission is  also  pursuing  allegations  of  price  fixing  against  a  third  manufacturer  which  did  not 
agree  to  settle  the  Commission's  allegations.  FTC  v.  Abbott  Laboratories,  1992-2  Trade  Cas. 
(CCH)  par.  69,996  (D.D.C.  1992). 

2iDentsply  International,  Inc.,  C-3407,  58  Fed.  Reg.  6796  (1993)  (consent  order);  American 
Stair-Ghde  Corp.,  C-3331,  56  Fed.  Reg.  26,108  (1991)  (consent  order);  Roche  Holding  Ltd..  C- 
3315,  55  Fed.  Reg.  53,191  (1990)  (consent  order). 
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ent  conflict  between  the  antitrust  laws  and  demands  to  contain  costs  by  eliminating 
unnecessary  duplication  of  services  and  facilities.  We  believe  that  the  available  evi- 
dence fails  to  support  their  assertions. 

Sound  antitrust  enforcement  does  not  hinder  efficient,  procompetitive  collabora- 
tions. Let  me  put  the  issue  in  perspective.  In  a  typical  year,  there  are  about  50  to 
100  hospital  mergers  or  other  arrangements  consolidating  previously  independent 
hospitals.  Review  of  these  transactions  by  Commission  staff  normally  entails  mini- 
mal or  no  direct  contact  with  the  parties  and  no  delay  in  the  transaction  beyond 
statutory  Hart-Scott-Rodino  requirements.  In  the  past  decade,  the  Commission  has 
conducted  only  about  two  dozen  formal  investigations,  mostly  involving  larger  met- 
ropolitan hospitals,  and  has  challenged,  on  average,  less  than  one  hospital  merger 
a  year. 

Our  assessment  of  the  impact  of  antitrust  enforcement  on  hospital  collaborations 
has  been  confirmed  by  some  others.  Hospital  merger  and  joint  venture  activity  has 
been  so  vigorous  that  a  recent  article  in  Modern  Healthcare  was  entitled  "Mergers 
Thrive  Despite  Wailing  About  Adversity."  22  After  an  examination  of  the  record,  the 
article  dismissed  the  claim  that  antitrust  enforcement  inhibited  hospital  consolida- 
tion. Similarly,  a  Department  of  Health  and  Human  Services  task  force  recently  ex- 
amined the  claim  that  enforcement  agencies  have  become  too  adversarial  in  chal- 
lenging hospital  mergers,  concluding  that  the  assertion  was  not  supported  by  the 
evidence. 23 

The  HHS  task  force  specifically  addressed  the  issue  of  rural  hospital  mergers, 
which  has  been  the  subject  of  some  attention  of  late.  It  found  that  there  was  no 
evidence  that  the  possibility  of  scrutiny  by  the  antitrust  enforcement  agencies  ad- 
versely affected  consolidation  among  hospitals  in  rural  markets.  The  task  force  also 
found  that  very  few  such  mergers  are  investigated,  and  concluded  that  there  was 
"no  need  to  exempt  and  therefore  tacitly  encourage  mergers  among  hospitals  in 
rural  or  'small'  urban  settings."  24  We  believe  that  the  task  force  report  supports  our 
contention  that  antitrust  enforcement  does  not  inhibit  efficient  mergers  in  the  hos- 
pital area. 

The  enforcement  record  on  hospital  joint  ventures  similarly  should  not  evoke  con- 
cern. To  date,  the  Commission  has  not  challenged  a  single  joint  venture  among  hos- 
pitals. Indeed,  in  the  context  of  our  merger  enforcement,  we  have  expressly  allowed 
various  types  of  hospital  joint  ventures  that  are  not  likely  to  raise  serious  antitrust 
concerns.  In  a  recent  order  blocking  a  hospital  merger  in  a  highly  concentrated  mar- 
ket, the  Commission  exempted  from  the  order's  reporting  requirements  any  prospec- 
tive joint  ventures  the  hospitals  might  decide  to  undertake  to  provide  data  process- 
ing, laboratory  testing,  and  health  care  financing. 25  These  joint  ventures  appeared 
likely  to  achieve  efficiencies  and  improve  specific  services,  without  endangering 
price  and  quality  competition  for  other  competitive  services,  as  a  complete  merger 
could. 

The  great  majority  of  hospital  mergers  and  joint  ventures — like  those  in  most 
lines  of  business — do  not  endanger  competition.  Most  hospital  mergers  do  not  pose 
a  threat  to  competition  because  they  occur  in  markets  wdth  a  substantial  number 
of  competitors.  Indeed,  many  hospital  mergers  may  enhance  efiiciency  and  promote 
competition. 

Similarly,  many  hospital  joint  ventures  are  off  efficiency-enhancing.  Joint  ven- 
tures can  make  new  technologies  available  to  communities  that  otherwise  could  not 
have  them  and  can  spread  the  cost  of  ownership  of  expensive  equipment  among 
competing  providers.  But  joint  ventures  need  not  be  confined  to  the  acquisition  of 
expensive  technologies.  They  may  also  facilitate  the  provision  of  essential  services 
to  a  community.  Thus,  it  may  not  be  surprising  that  most  hospitals  engage  in  some 


22  Modern  Healthcare,  Oct.  12,  1992,  at  30. 

23  Report  of  the  Secretary's  Task  Force  on  Hospital  Mergers,  at  11  (Jan.  1993).  The  report  noted 
that  between  1987  and  1991  the  FTC  and  the  Justice  Department  investigated  only  27  of  229 
hospital  mergers  and  challenged  only  5  transactions. 

2*  Id.  at  9. 

25 University  Health,  Inc.,  FTC  Docket  No.  9246,  57  Fed.  Reg.  29,084,  44,748  (1992)  (consent 
order)  (exempting  a  wide  range  of  support  service  joint  ventures).  See  Federal  Trade  Commis- 
sion V.  University  Health,  Inc.,  938  F.2d  1206  (11th  Cir.  1991)  (upholding  FTC  challenge  to  ac- 
quisition of  hospital).  See  also  The  Reading  Hospital,  FTC  Docket  No.  C-3284,  55  Fed.  Reg. 
3264,  3266,  15,290  (1990)  (consent  order)  (the  Commission  determined  that  voluntary  separation 
of  the  merged  hospitals  was  sufficient  to  restore  them  as  independent  competitors,  even  though 
both  hospitals  continued  to  participate  in  hospital-sponsored  health  plan  joint  ventures,  and  to 
share  laundry,  laboratory  and  biomedical  equipment  repair  services). 
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forms  of  joint  venture  activity.  To  cite  but  one  example,  virtually  all  hospitals  ac- 
quire many  of  their  day-to-day  supplies  through  buying  cooperatives. 26 

But  the  fact  that  most  hospital  mergers  and  joint  ventures  are  procompetitive 
does  not  mean  that  there  is  no  place  for  antitrust  enforcement  in  hospital  markets. 
Some  transactions  involving  hospitals  are  anticompetitive,  and  the  Commission 
seeks  to  ensure  that  health  care  consumers  have  a  sufficient  selection  of  competing 
providers  to  be  able  to  shop  for  the  best  possible  bargain. 

In  our  hospital  merger  investigations,  we  examine  a  broad  range  of  evidence  con- 
cerning the  likely  impact  of  the  merger  on  health  care  costs.  We  do  not  rely  on  mar- 
ket concentration  figures  standing  alone.  One  of  several  factors  to  be  examined  is 
the  views  of  buyers  of  hospital  services  including  insurance  companies,  health  care 
plans,  and  large  emplovers.  In  many  of  these  investigations,  these  buyers  have  stat- 
ed that  competition  among  hospitals  is  important  because  it  permits  them  to  get 
better  deals.  When  we  review  hospital  mergers,  we  consider  whether  the  merger  will 
help  or  hurt  payors  and  health  care  plans  in  their  attempts  to  hold  down  cost  in- 
creases. If  hospital  mergers  are  exempted  from  the  antitrust  laws,  hospitals  may  be 
able  to  acquire  market  power  and  resist  such  cost-containment  efforts. 

Finally,  let  me  address  the  argument  that  merger  enforcement  in  the  health  care 
area  actually  leads  to  higher,  not  lower  health  care  costs.  The  argument  we  hear 
with  increasing  frequency  is  that  competition  among  hospitals  should  not  be  encour- 
aged because  it  leads  to  costly  duplication  of  services  and  facilities.  This  argument 
was  made  to  the  Commission  by  Hospital  Corporation  of  America  in  defense  of  a 
proposed  merger  a  few  years  ago.  The  Commission  found  that  the  argument  was 
contradicted  by  a  great  deal  of  evidence  in  that  case,  including  internal  hospital  doc- 
uments stating  that  "increasing  competition  in  the  health  care  sector  *  *  *  will  allow 
natural  market  forces  to  slow  the  price  spiral."  27 

The  Commission's  experience  in  merger  enforcement  in  the  health  care  area  has 
demonstrated  that  often  procompetitive  mergers  can  result  in  the  elimination  of  du- 
plication of  services.  In  some  circumstances,  elimination  of  redundant  underutilized 
facilities  can  improve  the  effectiveness  of  operating  those  that  remain.  The  Commis- 
sion is  aware,  however,  that  care  must  be  given  to  ensure  that  eliminating  duplica- 
tion of  services  does  not  become  simply  avoiding  competition. 

B.  Exemptions  for  professionals 

Current  proposals  for  an  antitrust  exemption  for  physicians  focus  on  physicians' 
dealings  with  purchasers  and  payors  of  health  care  services.  Today  many  physicians 
compete  to  be  selected  by  one  or  more  health  care  plans.  Through  this  competition 
among  physicians,  plans  seek  to  employ  enough  quality  physicians  without  paying 
unnecessarily  high  prices.  One  exemption  supported  by  certain  health  care  profes- 
sionals would  permit  competing  physicians  to  eliminate  competition  by  joining  to- 
gether and,  without  engaging  in  any  risk  sharing  or  integration  of  their  practices 
or  finances,  collectively  bargaining  with  large  purchasers  and  payors  of  health  care 
services. 

Purchasers  and  payors  that  represent  a  large  number  of  consumers  may  have  suf- 
ficient clout  and  knowledge  to  bargain  aggressively  with  physicians  and  other  health 
care  providers  to  obtain  lower  charges  and  adherence  to  a  variety  of  cost-contain- 
ment measures.  An  exemption  allowing  sellers  of  health  care  services  to  aggregate 
for  bargaining  purposes  may,  however,  enable  providers  to  defeat  legitimate  cost 
containment  efforts. 

The  argument  for  exempting  health  care  providers' joint  bargaining  from  antitrust 
scrutiny  is  based  on  the  questionable  premise  that  health  care  purchasers  possess 
market  power  and  can  therefore  artificially  depress  health  care  prices.  In  most  mar- 
kets, however,  there  appear  to  be  a  large  number  of  medical  care  alternatives,  in- 
cluding Blue  Cross  and  Blue  Shield  plans,  numerous  commercial  insurers,  HMO's, 
and  other  firms  that  offer  health  insurance  or  benefits.  In  the  absence  of  market 
power  on  the  part  of  large  purchasers  and  payors,  permitting  physicians  to  aggre- 
gate their  power  would  not  create  a  "counterbalance,"  but  rather  could  give  physi- 
cians unconstrained  market  power  and  the  ability  to  raise  pi  ices  for  health  care 
services.  Even  in  circumstances  in  which  the  number  of  payors  is  limited,  we  are 
not  aware  of  any  evidence  to  suggest  that  allowing  physicians  to  collaborate  in  nego- 
tiating prices  will  lead  to  any  benefits  to  consumers. 

But  we  need  not  rely  on  theories  to  see  what  happens  when  provider  groups  col- 
lectively "negotiate"  with  payors  and  purchasers.  A  good  example  is  the  Michigan 


26  See  Nearly  All  Hospitals  Use  Group  Purchasing,  Modern  Health  Care,  Dee.  24-31,  1990,  at 
40. 

27  Hospital  Corp.  of  America,  106  F.T.C.  361,  478-87  (1985),  affd,  807  F.2d  1381  (7th  Cir. 
1986),  cert,  denied,  481  U.S.  1038  (1987). 
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State  Medical  Society  case  I  mentioned.  To  satisfy  consumers,  the  plan  needed  to 
have  contracts  with  a  large  enough  number  of  physicians  who  would  agree  to  accept 
the  plan's  payment  as  payment  in  full.  The  plan  relied  on  competition  among  physi- 
cians to  obtain  the  right  number  and  mix  of  physicians,  but  physicians  agreed 
among  themselves  that  they  would  not  compete  over  the  terms  they  would  accept 
from  Blue  Shield.  Instead,  these  physicians  agreed  that  none  of  them  would  join  the 
plan  unless  and  until  the  plan  responded  to  the  demands  of  the  medical  society. 

No  antitrust  exemption  is  necessary  for  physicians  to  serve,  individually  and  col- 
lectively, as  forceful  advocates  for  their  patients  and  profession;  that  is  clearly  legal 
under  the  antitrust  laws.  But  as  the  Commission  and  court  decisions  make  clear, 
the  collective  judgment  of  health  care  providers  concerning  what  patients  should 
want  can  differ  markedly  from  what  patients  themselves  are  asking  for  in  the  mar- 
ketplace. The  point  is  straightforward.  Physicians  can  engage  in  forceful  advocacy 
and  provide  information  to  health  plans  without  an  antitrust  exemption. 28  The 
Commission  has  made  clear  in  its  remedial  orders  governing  physician  boycotts  that 
physicians  may  nonetheless  jointly  provide  information  to  payors  (or  insurers). 29 
But  an  antitrust  exemption  for  "collective  negotiations"  could  permit  providers  to 
override  consumer  choice  and  harm  our  economy. 

Lately  we  have  also  heard  the  claim  that  antitrust  enforcement  interferes  with 
responsible  self-regulation  by  groups  of  health  care  providers,  and  that  antitrust 
prevents  such  groups  from  addressing  problems  of  fraud  and  abuse.  Let  me  assure 
you  that  this  simply  is  not  the  case.  Antitrust  law  does  not  prevent  professional  as- 
sociations from  disciplining  or  expelling  members  who  do  not  meet  minimal  quality 
of  care  standards,  or  who  engage  in  false,  deceptive,  or  other  abusive  behavior. 
Many  Commission  orders  involving  health  care  professionals  contain  provisions  ex- 
plicitly permitting  the  regulation  of  false  and  deceptive  dissemination  of  informa- 
tion.so  As  the  Commission  emphasized  in  its  1979  opinion  in  the  AMA  case,  profes- 
sional associations  "have  a  valuable  and  unique  role  to  play"  regarding  deceptive 
and  oppressive  conduct  by  their  members. 3i 

Before  leaving  the  subject  of  self-regulation,  let  me  also  say  a  brief  word  about 
the  AMA's  request  for  an  FTC  advisory  opinion  on  peer  review  of  doctor's  fees  by 
medical  societies,  because  I  have  heard  several  public  references  to  it  recently.  More 
than  a  decade  ago  the  Commission  approved  the  concept  of  advisory  fee  review  by 
professional  organizations. 32  Such  programs  can  provide  valuable  information  to  pa- 
tients and  others  who  pay  for  medical  care,  and,  as  long  as  they  are  properly  struc- 
tured, present  no  antitrust  concerns.  The  AMA  has  asked  the  Commission  to  ap- 
prove a  type  of  fee  review  that  goes  beyond  the  kind  of  peer  review  that  has  been 
approved  in  the  past,  because  it  would  involve  not  only  the  provision  of  information 
to  consumers  about  the  reasonableness  of  specific  fees,  but  also  possible  disciplinary 
action  against  physicians  in  certain  circumstances. 

In  order  to  analyze  the  AMA's  proposal,  several  months  ago  the  Commission's 
staff  asked  the  AMA  to  provide  additional  information  and  to  clarify  certain  aspects 
of  the  proposal.  It  is  my  understanding  that  the  information  has  been  received  and 
that  FTC  staff  and  AMA  representatives  conferred  in  late  February.  This  new  infor- 
mation is  now  under  review  and  the  Commission  intends  to  resolve  the  matter  expe- 
ditiously. 

CONCLUSION 

I  thank  the  Committee  for  the  opportunity  to  present  this  testimony.  I  will  now 
be  happy  to  answer  your  questions. 


28  The  Commission's  Analysis  of  Proposed  Consent  Order  to  Aid  Public  Comment  in  the  Chain 
Pharmacy  Association  matter  illustrates  this  distinction.  Chain  Pharmacy  Ass'n  of  New  York 
State,  Inc.,  Dkt.  No.  9227,  56  Fed.  Reg.  12,534,  12,541  (1991). 

29 See,  e.g.,  Southbank  IPA,  Inc.,  C-3355,  56  Fed.  Reg.  50912,  50914  (1991);  57  Fed.  Reg.  2913 
(1992);  Rochester  Anesthesiologists  (formerly  Jose  F.  Calimlim,  M.D.),  110  F.T.C.  175,  180-81 
(1988)  (consent  order);  Michigan  State  Medical  Society,  101  F.T.C.  191,  307-08,  314  (1983). 

30  See  American  Psychological  Ass'n,  C-3406,  58  Fed.  Reg.  557  (1993)  (Commissioner 
Azcuenaga  concurred  in  part  and  dissented  in  part);  National  Association  of  Social  Workers,  C- 
3416,  57  Fed,  Reg.  61,424  (1992)  (Commissioner  Stark  dissented). 

31  American  Medical  Ass'n,  94  F.T.C.  at  1029. 

32  Iowa  Dental  Ass'n,  99  F.T.C.  648  (1982)  (advisory  opinion  approving  proposal  of  dental  asso- 
ciation to  institute  a  peer  review  program  which  would  aid  the  cost  containment  efforts  of  third- 
party  payers,  so  long  as  the  fee  review  program  was  voluntary  and  non-binding,  guidance  in 
particular  disputes  was  not  disseminated  to  members  generally  as  an  indication  of  appropriate 
pricing,  and  the  judgments  of  the  peer  review  panel  did  not  proceed  from  pre-agreed  price  stand- 
ards). 
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Federal  Trade  Commission, 
Washington,  DC.  April  28,  1993. 

James  S.  Todd,  M.D. 

Executive  Vice  President, 

American  Medical  Association,  Chicago,  IL. 

Dear  Dr.  Todd:  I  am  writing  in  response  to  your  March  23,  1993,  letter  concern- 
ing my  February  19th  speech  before  the  National  Health  Lawyers  Association.  I  ap- 
preciate hearing  your  thoughts.  I  firmly  believe  in  the  importance  of  a  constructive 
dialogue  between  the  FTC  and  AMA,  and  I  invite  you  to  let  me  know  whenever  you 
have  concerns  about  views  I  have  expressed.  Since  I  understand  that  on  March  23, 
AMA  representatives  also  delivered  a  copy  of  your  letter  to  the  Senate  Judiciary 
Committee's  Antitrust  Subcommittee,  I  will  send  a  copy  of  my  response  to  the  Sub- 
committee and  other  interested  parties. 

As  you  may  imagine,  I  was  surprised  and  concerned  by  your  statement  that  my 
speech  "distort[ed]  the  facts"  and  made  "self-serving  misstatements  of  AMA  actions." 

I  have  interpreted  your  charge  as  a  request  that  I  review  the  support  for  the  charac- 
terizations I  used  in  my  remarks.  I  have  done  so  with  some  care.  I  believe  my  state- 
ments fairly  reflect  the  factual  record. 

You  argue  first  that  I  was  mistaken  in  stating  that  the  Commission's  1975  case 
against  AMA  was  necessary  to  eliminate  the  impediments  to  the  development  of 
managed  care  plans  that  resulted  from  the  AMA  "contract  practice"  rules.  In  sup- 
port of  your  claim,  you  state  that  although  the  AMA's  1971  edition  of  the  Opinions 
and  Reports  of  the  Judicial  Council  contained  "unfortunate  statements  on  contrac- 
tual relationships,"  these  "statements"  did  not  in  fact  represent  the  "post-World  War 

II  views  of  the  AMA."  Indeed,  you  say  that  "[a]ny  AMA-imposed  restrictions  on  the 
ability  of  physicians  to  contract  with  [managed  care]  plans  had  ended  before  1950." 

My  review  confirms  the  following  facts.  First,  the  1971  edition  of  Opinions  and 
Reports  was  not  AMA's  last  official  publication  of  the  bans  on  contract  practice.  In 
1974,  AMA  included  these  rules  and  a  reaffirmation  of  its  "established  policy"  bar- 
ring contractual  arrangements  between  physicians  and  "any  hospital,  corporation  or 
lay  body",  including  health  care  delivery  organizations  in  its  Report  on  Physician- 
Hospital  Relations.  American  Medical  Ass'n,  94  F.T.C.  701,  at  896,  897  (1979),  affd, 
638  F.2d  443  (2d  Cir.  1980),  affd  by  an  equally  divided  Court,  455  U.S.  676  (1982). 
Furthermore,  in  1977,  AMA  counsel  formally  advised  the  Commission  that  AMA's 
current  position  on  contract  practice  is  "best  reflected  *  *  *  in  the  1974  Report  on 
Physician-Hospital  Relations."  94  F.T.C.  at  1026-27. 

Moreover,  what  you  call  "unfortunate  statements"  in  the  1971  edition  of  Opinions 
and  Reports  were  in  fact  official  AMA  interpretations  of  a  binding  ethical  rule.  For 
example,  AMA  formally  declared  it  "unethical"  for  physicians  to  contract  with  a 
health  maintenance  organization  (HMO),  hospital,  or  clinic  "when  compensation  re- 
ceived is  inadequate  based  on  usual  fees"  in  the  community,  or  when  there  is  "un- 
derbidding." 94  F.T.C.  at  896.  The  U.S.  Court  of  Appeals  for  the  Second  Circuit  ex- 
pressly found  that  substantial  evidence  supported  the  finding  that: 

AMA's  contract  practice  restrictions  had  the  purpose  and  effect  of  restrain- 
ing competition  by  group  health  plans,  hospitals,  and  similar  organizations, 
and  restricted  physicians  from  developing  business  structures  of  their  own 
choice. 

638  F.2d  at  449. 

AMA's  contract  practice  rules  had  these  anticompetitive  effects  even  without  for- 
mal enforcement  by  AMA  itself,  due  to  concerted  action  by  AMA  and  its  member 
societies.  AMA's  structure  contemplated  that  its  member  societies  would  enforce 
AMA's  ethical  rules.  94  F.T.C.  at  997.  Moreover,  the  AMA  Judicial  Council  coun- 
seled member  societies  on  application  of  the  contract  practice  bans,  thus  promoting 
adherence  to  them.  Id.  at  900-907.  For  example,  in  the  mid-1960's  the  Secretary 
of  the  AMA  Judicial  Council  wrote  to  a  local  society  that: 

The  Judicial  Council  believes  that  the  remedy  for  the  evils  associated  with 
contract  practice  resides  in  the  county  societies,  and  that  these  societies 
should  use  their  influence  and  power  *  *  *  to  prevent  underbidding  for 
these  contracts  below  what  would  give  a  fair  reward  for  medical  services 
rendered. 

Id.  at  901-02. 

Even  after  the  1975  FTC  complaint  against  AMA,  state  and  local  societies  contin- 
ued to  enforce  AMA's  contract  practice  rules.  Until  at  least  mid- 1977,  AMA  member 
societies  in  Florida  used  AMA's  rules  to  impede  the  development  of  a  federally 
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qualified  HMO.  Id.  at  906-907.  And  the  Texas  Medical  Association  explicitly  relied 
on  AMA's  contract  practice  rules  in  declaring  in  1975  that  the  only  'ethical"  way 
for  physicians  to  charge  is  on  a  fee-for-service  oasis.  Id.  at  905. 

In  addition,  although  actual  enforcement  was  by  AMA  member  societies,  AMA  it- 
self repeatedly  reaffirmed  its  anticompetitive  contract  practice  rules  well  after  1950. 
For  example,  as  noted  at  94  F.T.C.  900-07: 

(1)  In  1974,  the  Secretary  of  the  AMA  Judicial  Council  wrote  in  response  to  an 
inquiry  that  it  would  be  "contrary  to  the  long  established  policy  of  the  AMA" 
for  a  physician  to  be  paid  on  an  hourly  basis  by  a  clinic. 

(2)  In  1973,  the  AMA  Department  of  Field  Services  directly  assisted  the  Florida 
societies  in  combatting  the  development  of  an  HMO  in  their  area  by  supply- 
ing "anti-HMO's"  information  "[wnich]  will  give  you  and  your  physicians  all 
the  necessary  information  and  'ammunition'  to  rebut  HMO  activities  .in  your 
area." 

(3)  In  1973,  the  Secretary  of  the  AMA  Judicial  Council  advised  a  state  medical 
association  that  a  plan  to  pay  physicians  a  salary  would  violate  "ethical  prin- 
ciples," citing  the  contract  practice  rules  of  the  1971  Opinions  and  Reports. 

(4)  In  1972,  the  Secretary  of  the  AMA  Judicial  Council  cited  AMA's  contract  prac- 
tice rules  in  disapproving  of  the  activities  of  a  prepaid  group  health  plan. 

(5)  AMA  relied  upon  its  contract  practice  rules  on  numerous  occasions  during  the 

1960's. 

As  you  know,  the  contract  practice  rules  were  not  eliminated  from  AMA's  ethical 
code  until  after  the  FTC  issued  its  complaint  against  AMA  in  1975.  You  state  that 
AMA  voluntarily  deleted  the  rules  in  1977,  following  a  review  prompted  by  the  1975 
Goldfarb  decision.  The  Commission,  however,  in  its  1979  decision  in  American  Medi- 
cal Association  found  no  evidence  that  AMA  or  its  Judicial  Council  considered  modi- 
fying the  contract  practice  rules  prior  to  issuance  of  the  FTC  complaint.  94  F.T.C. 
at  1026. 

Moreover,  although  your  letter  suggests  that  when  the  order  was  entered  the 
rules  had  long  since  been  disavowed  by  AMA,  the  Commission  found,  and  the  Sec- 
ond Circuit  agreed,  that  an  order  banning  such  rules  was  necessary  precisely  be- 
cause AMA  had  not  disavowed  its  prior  unlawful  conduct  and  that  the  conduct  could 
recur  if  it  were  not  prohibited.  94  F.T.C.  1026-29;  638  F.2d  at  451.  It  may  well  be 
that  the  degree  of  AMA's  opposition  to  contract  practice  had  lessened  by  the  time 
of  issuance  of  the  FTC  complaint,  but  the  Commission  found,  after  a  full  trial  on 
the  merits,  that  the  ethical  rules  continued  to  have  anticompetitive  effects.  In  sum, 
there  is  ample  support  for  my  statement  that  the  Commission's  case  against  AMA 
freed  physicians  to  join  managed  care  plans  and  was  one  of  the  factors  necessary 
for  the  development  of  such  plans. 

Your  second  claim  concerning  my  speech  is  that  I  mischaracterized  AMA's  posi- 
tion in  "stat[ing]  (at  pp.  9-11)  that  physicians  attempted  ten  years  ago,  and  are 
again  attempting,  to  obtain  'special  antitrust  exemptions  for  collective  action'  that 
would  suppress  competition  in  dealing  with  purchasers  of  health  care  services." 

With  respect  to  AMA's  legislative  activities  in  1982,  you  state  that  my  speech 
"gives  the  impression  that  the  AMA  sought  to  exempt  the  medical  profession  from 
the  antitrust  laws  in  1982."  You  assert  that  this  is  inaccurate  because  AMA  was 
merely  "seek[ing]  to  eliminate  the  jurisdiction  of  the  FTC  over  the  medical  profes- 
sion." In  fact,  my  only  mention  of  AMA's  1982  activities  referred  simply  to  the  at- 
tempt, which  you  acknowledge,  to  exempt  physicians  "from  all  of  the  provisions  of 
the  Federal  Trade  Commission  Act."  But  since  you  emphasize  that  AMA's  1982  "pro- 
posal" would  have  left  the  medical  profession  subject  to  other  antitrust  laws,  I  think 
it  pertinent  that  in  addition  to  seeking  an  exemption  from  the  FTC  Act,  AMA  in 
1982  supported  proposed  legislation  to  amend  the  other  antitrust  laws — the  Sher- 
man Act,  Clayton  Act,  and  state  antitrust  laws — to  give  special,  more  lenient  treat- 
ment to  doctors.  1 

With  respect  to  current  proposals  to  enact  special  antitrust  provisions  for  physi- 
cians, I  understand  that  you  dislike  the  term  "exemption"  and  that  you  view  such 
modifications  as  an  important  part  of  health  care  reform.  That  you  perceive  such 
changes  to  constitute  beneficial  reform  does  not  alter  the  fact  that  they  would  in- 
deed create  special,  more  lenient  antitrust  rules  for  one  industry,  and  are  therefore 
appropriately  termed  special  exemptions.  Nor  is  it  accurate  to  suggest,  as  your  letter 


^American  Medical  News,  June  25/July  2,  1982  at  p.  10  (reporting  House  of  Delegates  adop- 
tion of  Board  of  Trustees  Report  Q  on  "Remedial  Antitrust  Legislation"). 
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does,  that  I  have  attempted  to  avoid  debate  of  the  merits  of  such  proposals  by  sim- 
ply dismissing  them  with  an  invocation  of  the  "exemption"  label.  Indeed,  the  thrust 
of  my  speech  was  to  discuss  the  general  nature  of  the  proposals  (we  had  no  specifics 
at  that  time)  and  to  examine  the  premises  that  underlie  them,  to  further  an  open 
debate  on  these  matters. 

I  would  be  happy  to  pursue  discussions  with  AMA  representatives  about  AMA's 
antitrust  proposals  and  the  concerns  that  they  seek  to  address.  Of  course,  such  dia- 
logue may  not  produce  agreement  about  the  desirability  of  AMA's  proposals,  but  it 
would  promote  an  understanding  that  could  only  benefit  the  policy-makers  who 
must  ultimately  decide  these  issues.  It  would  be  useful,  for  example,  to  clarify 
AMA's  repeated  assertions  that  it  does  not  want  an  exemption  for  price  fixing  in 
light  of  AMA's  criticism  of  the  Commission's  Southbank  case,  FTC  Docket  No.  C- 
3355  (1992)  (consent  order),  which  challenged  alleged  price  fixing.  Surely,  a  con- 
structive discussion  of  such  issues  would  be  both  possible  and  productive. 

This  point  brings  me  to  the  troubling  statement  in  your  letter  that  you  perceive 
recent  signs  of  Commission  hostility  to  legitimate  activities  of  the  medical  profes- 
sion. It  has  been  one  of  my  chief  goals  as  Chairman  of  the  FTC  to  alleviate  unduly 
adversarial  relationships  between  the  FTC  and  those  with  whom  it  deals.  Indeed, 
it  has  been  my  belief,  and  certainly  my  expectation,  that  FTC  and  AMA  staff  had 
developed  a  sound  cooperative  relationship  on  many  issues  of  mutual  interest,  and 
that  past  misunderstandings  had  been  laid  aside.  I  am  aware,  for  example,  of  the 
recent  work  FTC  and  AMA  staff  have  done  concerning  issues  involving  deceptive  ad- 
vertising of  physicians'  services. 

I  am  unable  to  comment  about  the  particular  matter  mentioned  on  page  5  of  your 
letter.  When  a  complaint  is  made  by  a  third  person,  my  ability  to  reply  is  con- 
strained because  I  cannot  confirm  or  deny  that  an  investigation  of  a  specific  party 
or  matter  exists.  Ordinarily,  when  questions  arise  concerning  an  interpretation  or 
a  possible  law  violation,  the  appropriate  Bureau  reviews  the  issue.  The  staff  typi- 
cally makes  a  recommendation  that  it  forwards  to  the  Bureau  Director.  Only  then 
will  the  appropriate  Bureau  Director  send  a  recommendation  to  the  Commission.  No 
agency  action  occurs  unless  the  Commission  votes  on  the  matter.  Therefore,  in  any 
matter  where  you  wish  to  provide  input,  I  suggest  that  you  contact  the  staff  or  ap- 
propriate Bureau  Director.  Many  questions  that  arise  can  be  resolved  at  the  Bureau 
level.  Ultimately,  the  Commission  will  address  any  unresolved  concerns  of  the  par- 
ties if  it  takes  final  action. 

When  I  first  came  to  the  Commission,  I  met  with  you  and  your  representatives 
to  try  to  prevent  future  misunderstandings  between  the  FTC  and  AMA.  Let  me  ex- 
tend an  invitation  to  continue  our  dialogue  with  the  same  goal  in  mind.  Since  both 
of  our  organizations  share  a  common  concern  in  matters  of  great  public  interest,  it 
is  important  that  our  channels  of  communication  remain  open  and  clear. 
Sincerely, 

(Signed)    Janet  D.  Steiger 

(Typed)    Janet  D.  Steiger, 

Chairman. 

Senator  Metzenbaum.  Our  next  panel  is  Clark  C.  Havighurst, 
William  Neal  Reynolds  Professor  of  Law  at  Duke  University; 
ValGene  Devitt,  president  of  the  Ukiah  Valley  Medical  Center;  Ver- 
non Rothschild,  president  of  Rothschild's  Orthopedics;  and  the  Hon- 
orable Reginald  Matthews,  American  Association  of  Retired  Per- 
sons, of  Sugar  Land,  TX. 

We  do  have  a  5-minute  time  limit  for  the  presentations.  Mr. 
Havighurst,  we  will  be  very  happy  to  hear  from  you  first. 
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PANEL  CONSISTING  OF  CLARK  C.  HAVIGHURST,  WILLIAM 
NEAL  REYNOLDS  PROFESSOR  OF  LAW,  DUKE  UNIVERSITY, 
DURHAM,  NC;  VALGENE  DEVITT,  PRESIDENT,  UKIAH  VALLEY 
MEDICAL  CENTER,  UKLAH,  CA;  VERNON  R.  ROTHSCHILD, 
PRESIDENT,  ROTHSCHILD'S  ORTHOPEDICS,  SALISBURY,  MD; 
AND  HON.  REGINALD  S.  MATTHEWS,  AMERICAN  ASSOCIA- 
TION OF  RETIRED  PERSONS,  SUGAR  LAND,  TX 

STATEMENT  OF  PROF.  CLARK  C.  HAVIGHURST 

Mr.  HAVIGHURST.  I  am  Clark  Havighurst,  Mr.  Chairman.  I  teach 
antitrust  law  and  health  care  law  at  the  Duke  University  School 
of  Law.  I  have  a  longstanding  interest  in  the  problem  of  applying 
the  antitrust  laws  to  the  health  care  industry.  Indeed,  I  appeared 
before  this  subcommittee  in,  I  think  it  was  1974  when  Senator 
Hart  held  rather  extensive  hearings  on  this  subject  before  the 
Goldfarh  case,  and  I  think  we  launched  a  very  useful  enterprise  at 
that  time  and  we  have  come  a  long  way  since.  As  my  statement 
reflects,  I  think  it  has  been  a  generally  useful  undertaking  to  apply 
the  antitrust  laws  actively  to  this  industry. 

The  hearing  comes  at  a  critical  point  in  the  history  of  this  indus- 
try. It  appears  that  in  the  near  future  the  President  will  propose 
a  major  transformation  of  American  health  care.  Although  only  the 
outlines  of  this  new  policy  are  yet  clear,  it  seems  certain  that  com- 
petition in  the  health  care  sector,  which  has  heretofore  been  main- 
tained only  under  the  general  oversight  of  the  antitrust  laws,  will 
soon  become  a  whole  new  ball  game. 

From  all  reports,  the  reforms  to  be  proposed  will  include  imple- 
mentation of  the  policy  called  managed  competition.  This  new  pol- 
icy will  include  explicit  emphasis  on  making  competition  more  ef- 
fective by  structuring  consumer  choices  among  organized  account- 
able health  plans,  AHP's,  in  local  markets  and  by  making  such 
plans  more  effective  competitors  both  for  patients  and  for  the  serv- 
ices of  providers. 

The  concept  of  managed  competition  contemplates  that  competi- 
tion will  be  conducted  under  a  new  set  of  rules  specially  developed 
for  the  health  care  field  and  will  be  refereed  by  a  new  crew  of  um- 
pires called  HIPC's,  or  the  health  insurance  purchasing  coopera- 
tives. Clearly,  the  President's  forthcoming  proposals  promise  to 
usher  in  an  important  new  chapter  in  the  history  of  competition  as 
an  instrument  of  social  control  and  resource  allocation  in  American 
health  care. 

Although  the  future  of  competition  in  health  care  under  the  im- 
pending reforms  is  a  matter  of  great  interest  and  importance,  the 
more  immediate  concerns  have  apparently  occasioned  today's  hear- 
ing. Certain  groups  in  the  health  industry — specifically,  physician 
organizations,  hospitals,  and  pharmaceutical  manufacturers — have 
alleged  that  there  is  currently  a  serious  mismatch  between  the  re- 
quirements of  antitrust  law,  actual  or  perceived,  and  wise  public 
policy. 

The  view  being  expressed  in  various  ways  by  each  industry  group 
is  that  antitrust  law  prevents  or  inhibits,  through  the  vagueness  of 
its  requirements,  industry  members  from  pursuing  courses  of  ac- 
tion that  would  serve  the  public  interest  better  than  unrestricted 
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competition.  It  is  appropriate  that  this  subcommittee  listen  care- 
fully to  the  issues  being  raised. 

Although  antitrust  law  has  contributed  greatly  to  improving  the 
competitiveness  of  the  health  care  field,  a  combination  of  perverse 
incentives,  disorganization — particularly  on  the  purchaser  side,  but 
also  on  the  provider  side — unaccountable  purchasers,  and  the  com- 
plex economics  of  health  care  markets  have  so  far  prevented  com- 
petition, as  enforced  under  the  antitrust  laws,  from  being  the  final 
answer  to  the  problem  of  getting  the  health  care  sector  to  perform 
efficiently. 

The  issues  that  are  before  the  subcommittee  today  are  sympto- 
matic of  the  shortcomings  of  health  care  markets  as  they  currently 
operate.  But  even  though  the  issues  before  the  subcommittee  today 
deserve  a  full  hearing,  it  would,  in  my  view,  be  inappropriate  for 
Congress  to  consider  making  any  specific  response  to  them,  par- 
ticularly the  requests  for  antitrust  exemptions,  at  this  time. 

The  impending  appearance  of  the  Clinton  administration's  re- 
form proposal  featuring  managed  competition  as  one  cornerstone, 
obviously  makes  premature  any  serious  consideration  of  antitrust 
exemptions  for  specific  players  in  the  competitive  game.  Until  there 
is  a  new  opportunity  to  consider  the  specific  role  of  antitrust  law 
in  controlling  play  in  this  new  ballpark  of  managed  competition,  it 
seems  to  me  there  is  an  insufficient  basis  for  Congress  to  make  the 
policy  judgments  that  would  be  needed  to  grant  the  relief  that 
these  groups  are  requested. 

It  is  not  too  soon,  however,  it  seems  to  me,  for  the  subcommittee 
to  begin  speculating  on  how  this  new  game  of  managed  competition 
will  be  played.  Indeed,  it  is  useful  to  try  to  visualize  how  the  issues 
being  addressed  in  this  hearing  would  play  out  in  the  future,  on 
the  assumption  that  managed  competition  will  soon  be  the  name 
of  the  game. 

Now,  I  have  speculated  in  my  prepared  remarks  on  these  ques- 
tions with  respect  to  each  of  the  three  proposals  before  you  and  I 
would  like  to  quickly  try  to  summarize  quickly  where  I  come  out. 
I  won't  be  able  to  give  you  the  full  feel  for  my  sense  of  this. 

With  respect  to  physicians,  I  do  have  some  sympathy  with  their 
frustration  in  having  to  deal  with  powerful  payers,  both  public  and 
private,  but  I  don't  see  any  justification  for  a  change  in  antitrust 
law  with  respect  to  physicians.  Antitrust  law  allows  physicians  to 
organize  themselves  into  alternative  health  plans,  which  we  will 
now  call  AHP's  or  accountable  health  plans,  and  specifically  dis- 
courages them  from  taking  collective  action  that  is  aimed  at  manip- 
ulating the  existing  financing  system,  which  is  essentially  what 
they  have  been  doing  for  years  and  which  has  caused  many  of  our 
problems,  first  by  controlling  the  Blue  Shield  plans  and  on  down 
the  road  through  IPA's,  and  so  on,  and  it  seems  to  me  that  the 
antitrust  laws  are  pushing  the  doctors  in  just  the  right  direction. 

Under  managed  competition,  the  pressure  on  physicians  to  inte- 
grate themselves  into  effective,  competing  groups,  AHP's,  will  in- 
tensify. There  is  some  reason  to  hope,  I  think,  that  physicians  will 
find  their  professional  lives  more  satisfying  in  that  setting  where 
they  are  working  in  collegial  groups  to  try  to  offer  better  services 
to  people  at  reasonable  cost.  It  seems  to  me  that  is  where  we  must 
be  headed.  That  is  what  managed  competition  is  trying  to  promote. 


35 

and  it  seems  to  me  that  the  AMA's  proposals  to  the  committee 
today  don't  recognize  that  that  is  where  we  must  head  soon.  I  wish 
the  AMA  was  helping  the  profession  to  find  ways  to  organize  AHP's 
rather  than  try  to  fight  this  rear-guard  action  to  protect  fee-for- 
service  as  we  have  known  it. 

My  statement  makes  a  major  point  of  the  need  under  managed 
competition  to  preserve  active  competition  among  AHP's  in  obtain- 
ing provider  services,  not  only  in  competing  for  patients.  Specifi- 
cally, I  argue  that  HIPC's  should  confine  themselves  to  managing 
competition  procompetitively  and  not  to  engage  in  exercising 
monopsonistic  power  against  providers.  Indeed,  I  think  the  HIPC's 
should  themselves  be  subject  to  the  Sherman  Act  as  purchaser 
combinations,  and  thus  forced  into  performing  the  procompetitive 
function  of  managing  competition  and  discouraged  from  just  simply 
ganging  up  on  providers. 

So  I  don't  see  any  need  for  an  exemption  or  special  treatment  for 
physicians,  but  I  do  see  an  obligation  on  Congress'  part  not  to  let 
managed  competition  become  a  euphemism  for  the  uncontrolled  ex- 
ercise of  government-sponsored  monopsony  power  against  physi- 
cians and  hospitals.  I  think  if  we  fail  in  providing  that  protection, 
doctors  will  then  have  a  good  claim  for  an  antitrust  exemption  and 
indeed  for  the  right  to  strike,  and  I  hope  we  will  never  come  to  that 
in  America. 

May  I  continue.  Senator,  to  talk  about  hospitals  or  do  you  want 
to  ask  a  question? 

Senator  Metzenbaum.  Take  another  minute,  if  you  would, 
please,  Mr.  Havighurst. 

Mr.  Havighurst.  All  right.  On  hospitals,  I  do  think  that  they 
shouldn't  be  given  antitrust  relief  until  we  see  how  managed  com- 
petition develops.  I  agree  that  antitrust  law  does  not  yield  easy  an- 
swers to  the  problems  that  are  presented  by  mergers  and  joint  ven- 
tures in  concentrated  markets. 

The  agencies,  I  think,  however,  are  asking  the  right  questions 
and  doing  a  conscientious  job  in  trying  to  preserve  competition 
where  it  is  preservable.  I  think  they  are  right  to  seek  to  preserve 
enough  hospitals  in  a  given  area  that  organized  health  plans  will 
be  able,  if  they  develop,  and  haven't  yet,  to  shop  for  hospital  care 
in  competitive  markets.  That  is  what  they  are  trying  to  do.  I  think 
it  is  useful. 

Managed  competition  will  speed  the  development  of  these  alter- 
native purchasers  and  intensify  competitive  pressures  on  hospitals. 
The  HIPC's  will  be  new  players  in  the  antitrust  game.  Their  as- 
sessments of  the  local  circumstances — is  this  procompetitive,  anti- 
competitive, are  the  efficiencies  worth  having — will  be  of  great  help 
to  the  antitrust  enforcement  agencies  in  making  the  calls  that  are 
so  hard  to  make  today.  I  think  their  assessments  of  the  effects  of 
mergers  will  be  at  least  influential,  and  perhaps  ought  to  be  given 
more  weight  than  that. 

Senator  Metzenbaum.  Can  you  wind  up,  please,  Mr.  Havighurst? 

Mr.  ELavighurst.  Where  competition  has  to  be  sacrificed  in  order 
to  achieve  efficiency,  it  seems  to  me  that  the  HIPC  could  be  in  a 
position  of  exercising  more  of  a  kind  of  a  regulatory  power  under 
those  very  limited  circumstances  where  you,  in  fact,  have  a  monop- 
oly hospital.  My  statement  goes  into  that  in  greater  length. 
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On  the  PMA  issue,  I  have  a  sense  that  Justice  would  be  justified 
in  making  a  policy  choice  not  to  push  the  issue  at  this  point  in  aid 
of  the  administration's  health  reform  proposal.  In  other  words,  let 
the  industry  put  some  voluntary  restraints  on  their  own  price  in- 
creases until  management  competition  is  in  place.  Managed  com- 
petition is  going  to  change  that  industry  dramatically.  We  are 
going  to  have  very  wise  purchasing  of  prescription  drugs  once  orga- 
nized doctors  in  organized  groups  are  making  hard  calls,  and  cost- 
conscious  calls,  about  how  to  use  drugs  effectively.  They  are  going 
to  have  bulk  purchasing.  You  are  going  to  have  very  thoughtful 
spending  decisions  made  not  by  individual  doctors  who  have  to  be 
marketed  one  by  one,  but  by  doctor  groups  conscientiously  con- 
cerned about  both  cost  and  quality  for  their  patients. 

I  think  that  it  is  within  the  President's  power  to  have  the  Justice 
Department  grant  this  temporary  exemption,  on  the  condition  that 
harmful  effects  don't  appear. 

Thank  you,  sir. 

[Mr.  Havighurst  submitted  the  following:] 

Prepared  Statement  of  Prof.  Clark  C.  Havighurst 

Mr.  Chairman,  I  am  Clark  Havighurst.  I  teach  antitrust  law  and  health  care  law 
at  the  Duke  University  School  of  Law.  I  have  a  long-standing  interest  in  the  subject 
of  this  hearing— the  application  of  antitrust  law  to  the  health  care  industry.  I  appre- 
ciate the  opportunity  to  discuss  this  subject  with  you. 

This  hearing  comes  at  a  critical  point  in  the  history  of  the  health  care  industry. 
It  appears  that,  in  the  near  future,  the  President  will  propose  a  major  trans- 
formation of  American  health  care.  Although  only  the  outlines  of  the  new  policy  are 
at  all  clear,  it  seems  certain  that  competition  in  the  health  care  sector,  heretofore 
maintained  only  under  the  general  rules  of  antitrust  law,  will  soon  become  "a  whole 
new  ball  game.  From  all  reports,  the  reforms  to  be  proposed  will  include  implemen- 
tation of  a  policy  called  "managed  competition."  This  new  policy  will  include  explicit 
emphasis  on  making  competition  more  effective  by  structuring  consumer  choices 
among  organized,  "accountable"  health  plans  (AHP's)  in  local  markets  and  by  mak- 
ing such  plans  more  effective  competitors  for  the  services  of  providers.  The  concept 
of  managed  competition  contemplates  that  competition  will  be  conducted  under  a 
new  set  of  rules  specially  developed  for  the  health  care  field  and  will  be  refereed 
by  a  new  crew  of  umpires  called  health  insurance  purchasing  cooperatives  (HIPC's). 
Clearly,  the  President's  forthcoming  proposals  promise  to  usher  in  an  important  new 
chapter  in  the  history  of  competition  as  an  instrument  of  social  control  and  resource 
allocation  in  American  health  care. 

Although  the  future  of  competition  in  health  care  under  the  impending  reforms 
is  a  matter  of  great  interest  and  importance,  more  immediate  concerns  have  appar- 
ently occasioned  today's  hearing.  Certain  groups  within  the  health  care  industry— 
specifically,  physician  organizations,  hospitals,  and  pharmaceutical  manufacturers- 
have  alleged  that  there  is  currently  a  serious  mismatch  between  the  requirements 
of  antitrust  law,  actual  or  perceived,  and  wise  public  policy.  The  view  being  ex- 
pressed in  various  ways  by  each  industry  group  is  that  antitrust  law  prevents,  or 
inhibits  through  the  vagueness  of  its  requirements,  industry  members  from  pursu- 
ing courses  of  action  that  would  serve  the  public  interest  better  than  unrestricted 
competition.  It  is  appropriate  that  this  subcommittee  listen  carefully  to  the  issues 
being  raised.  Although  antitrust  law  has  contributed  greatly  to  improving  the  com- 
petitiveness of  the  health  care  field,  a  combination  of  perverse  incentives,  dis- 
organization, unaccountable  purchasers,  and  the  complex  economics  of  health  care 
markets  has  so  far  prevented  competition,  as  enforced  under  the  antitrust  laws, 
from  being  the  final  answer  to  the  problem  of  getting  the  health  care  sector  to  per- 
form efficiently.  The  issues  that  are  before  the  subcommittee  today  are  symptomatic 
of  the  shortcomings  of  health  care  markets  as  they  currently  operate. 

But  even  though  the  issues  before  the  subcommittee  today  deserve  a  full  hearing, 
it  would,  in  my  view,  be  inappropriate  for  Congress  to  consider  making  any  specific 
response  to  them  at  this  time.  The  impending  appearance  of  the  Chnton  administra- 
tion's reform  proposal,  featuring  managed  competition  as  one  cornerstone,  obviously 
makes  premature  any  serious  consideration  of  antitrust  exemptions  for  specific  play- 
ers in  the  competitive  game.  Until  there  is  an  opportunity  to  consider  the  specific 
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role  of  antitrust  law  in  controlling  play  in  the  new  ballpark  of  managed  competition, 
there  is  an  insufficient  basis  for  the  policy  judgments  needed  to  grant  the  relief  that 
these  industry  groups  are  requesting. 

It  may  not  be  too  soon,  however,  for  the  subcommittee  to  begin  speculating  on 
how  the  new  game  of  managed  competition  will  be  played.  Indeed,  it  is  useful  to 
try  to  visualize  how  the  issues  being  addressed  in  this  hearing  would  play  out  in 
the  fiiture,  on  the  assumption  that  managed  competition  will  soon  be  the  name  of 
the  game.  I  attempt  to  speculate  on  such  matters  in  these  remarks.  I  hope  that  this 
heuristic  mind-game  will  not  only  assist  the  subcommittee,  but  will  also  be  helpful 
to  those  who  are  designing  the  new  policy.  I  have  already  had  an  occasion  to  con- 
sider the  role  of  antitrust  law  under  managed  competition  in  a  memorandum  I  pre- 
pared for  the  White  House  Task  Force  on  Health  Reform.  I  am  submitting  for  the 
record  a  slightly  revised  version  of  that  memo,  entitled  "HIPC's  and  the  Antitrust 
Laws."  I  hope  that  it  will  assist  the  subcommittee  in  guiding  Congress's  action  on 
the  health  reform  proposal  with  a  view  to  ensuring  that  antitrust  law  is  appro- 
priately incorporated  in  the  new  rules.  (I  should  state  that  the  memo  contains  no 
'inside"  information  concerning  the  deliberations  of  the  Task  Force,  about  which  I 
am  just  about  as  ignorant  as  everyone  else. ) 

I.  INTRODUCTION:  ANTITRUST  LAW  IN  THE  HEALTH  CARE  SECTOR 

Mr.  Chairman,  in  considering  requests  for  exemptions  from,  or  special  treatment 
under,  the  antitrust  laws,  the  subcommittee  should  remember  the  immense  benefits 
that  antitrust  law  has  brought  to  consumers  of  health  care  in  the  relatively  short 
time  since  it  was  brought  to  bear  on  their  behalf  It  was  only  in  1975,  of  course, 
that  the  Supreme  Court,  in  the  Goldfarb  case,  overturned  the  long-standing  as- 
sumption that  the  Sherman  Act  did  not  apply  to  the  so-called  "learned  professions," 
as  it  does  to  other  types  of  "trade  or  commerce."  The  application  of  antitrust  law 
to  health  care  providers  following  Goldfarb  dramatically  altered  the  character  of  the 
health  care  industry.  Anticompetitive  concerted  action  by  providers — which  had  pre- 
viously been  accepted  as  an  immutable  feature  of  the  industry — suddenly  became 
unlawful.  With  physicians  and  other  providers  no  longer  permitted  to  enforce  their 
preferences  by  collective  action,  purchasers  of  health  care  gained  new  opportunities 
to  bargain  with  them.  HMO's,  PPO's,  and  other  managed-care  arrangements  began 
to  prosper  in  the  1980's,  and  selective  contracting  gave  purchasers  for  the  first  time 
some  leverage  in  dealing  with  physicians  and  hospitals.  Thus,  many  dramatic 
changes  in  the  health  care  market  that  we  now  take  for  granted  would  not  have 
occurred  if  the  antitrust  laws  had  not  protected  and  encouraged  innovation.  These 
benefits  of  active  antitrust  enforcement  need  to  be  kept  in  mind  in  considering  re- 
quests for  exemptions. 

The  Goldfarb  holding  that  professionals  do  not  enjoy  an  implied  exemption  from 
the  antitrust  laws  also  had  lar-reaching  implications  for  the  course  of  American 
health  policy.  Perhaps  the  most  important  thing  it  did  was  to  reverse  the  presump- 
tion, implicit  in  previous  national  policy,  that  competition  could  serve  no  useful  pur- 
pose in  the  health  care  sector.  In  addition,  by  making  antitrust  law  newly  available 
to  prevent  physicians  and  other  providers  from  conspiring  to  limit  competition,  the 
Court's  decision  gave  market-oriented  health  policy  proposals  new  credibility  in  na- 
tional policy  debates.  It  was  no  coincidence  that  policymakers  began  in  the  late 
1970's  to  place  substantial  reliance  on  competition  to  discipline  health  care  mar- 
kets. The  1980's,  in  turn,  saw  substantial  progress  in  reorganizing  health  care  fi- 
nancing and  delivery  along  more  efficient  lines  and  in  making  health  care  the  sub- 
ject of  effective  price  bargaining.  There  is  every  reason  to  expect,  with  managed 
competition  in  the  offing,  that  the  1990's  will  build  on  the  progress  of  competition 
in  the  1980's  by  capturing  its  best  elements  and  by  eliminating  the  distorted  incen- 
tives, the  confusion  of  consumers,  and  other  constraints  on  responsible  economizing 
that  still  prevent  consumer  choice  and  competition  from  ensuring  optimal  industry 
performance. 

In  my  view,  Mr.  Chairman,  it  is  hard  to  overestimate  the  contribution  that  anti- 
trust law  and  competition  have  made  to  bringing  us  to  the  point  where,  with  the 
introduction  of  managed  competition  to  smooth  some  edges  and  sharpen  others, 
competition  and  consumer  choice  may  soon  be  reliable  instruments  for  achieving  ef- 
ficiency in  the  delivery  of  health  care  and  guiding  the  nation's  health  care  spending. 

II.  IS  MANAGED  COMPETITION  AN  OXYMORON? 

The  fate  of  competition  under  a  policy  of  managed  competition  will  be  partly  in 
the  hands  of  the  HIPC's.  The  powers  of  these  new  players  in  the  health  care  mar- 
ketplace will  in  turn  depend  upon  their  statutory  mandate,  including  any  special 
antitrust  rules  enacted  to  govern  their  conduct  or  the  conduct  of  AHP's  and  provid- 
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ers  competing  in  their  respective  markets.  Some  observers  apparently  contemplate 
that  the  main  raison  d'etre  of  HIPC's  will  be  to  aggregate  the  purchasing  power  of 
consumers  for  the  purpose  of  exercising  monopsony  power  over  providers.  Tne  origi- 
nal architects  of  managed  competition,  however,  had  a  more  limited  goal  in  mind — 
namely,  that  HIPC's  will  ensure  that  effective  competition  is  maintained  on  both 
sides  of  the  market  so  that  the  competitive  process  will  operate  efficiently  and  fairly 
for  both  consumers  and  providers.  Some  skeptics,  who  might  be  content  to  see  the 
latter  vision  realized  but  doubt  that  government  is  truly  interested  either  in  letting 
the  market  work  or  in  fairness  to  providers,  have  characterized  managed  competi- 
tion as  an  "oxymoron."  It  is  to  be  hoped  that  managed  competition  will  not  prove 
to  be  merely  a  euphemism  for  the  uncontrolled  exercise  of  government-sponsored 
monopsony  power  against  physicians  and  hospitals. 

One  way  to  ensure  that  HIPC's  confine  their  efforts  to  managing  competition  and 
do  not  give  in  to  the  temptation  to  exploit  providers  would  be  to  make  certain  that 
the  antitrust  laws  apply  to  the  HIPC's  themselves.  Although  the  nature  and  govern- 
ance of  HIPC's  have  not  been  finally  determined,  there  are  good  reasons  for  them 
to  not  to  be  governmental  entities  but  instead  to  take  the  form  of  what  political  sci- 
entists call  a  "quango"  (a  quasi-autonomous  nongovernmental  organization).  For  ex- 
ample, I  visualize  a  HIPC  as  a  true  consumer  cooperative,  organized  as  a  not-for- 
profit  corporation  controlled  (not  necessarily  through  periodic  contested  elections)  by 
its  members,  the  consumers  who  purchase  coverage  under  its  auspices.  If  HIPC's 
are  constituted  in  roughly  this  way,  they  will  qualify  as  combinations  of  their  mem- 
bers and  thus  be  subject  to  scrutiny  under  section  1  of  the  Sherman  Act.  Whatever 
their  precise  form,  however,  I  would  hope  that  all  HIPC's  would  be  subject  to  anti- 
trust law. 

It  seems  clear  that  most,  if  not  all,  HIPC  actions  that  are  subject  to  the  Sherman 
Act  would  be  examined  under  the  so-called  Rule  of  Reason  rather  than  under  a  so- 
called  "per  sea"  rule  (which  does  not  permit  the  defense  that  the  challenged  practice 
was  more  procompetitive  than  anticompetitive  in  the  particular  circumstances).  Ac- 
cording to  the  leading  case  on  the  subject,  "The  true  test  of  legality  [of  restrictive 
concerted  action  under  the  Rule  of  Reason]  is  whether  the  restraint  imposed  is  such 
as  merely  regulates  and  perhaps  thereby  promotes  competition  or  whether  it  is  such 
as  may  suppress  or  even  destroy  competition."  Chicago  Board  of  Trade  v.  United 
States,  246  U.S.  231  (1918).  This  language  strongly  suggests  that  a  HIPC  engaged 
in  managing  competition  to  improve  the  working  of  the  market — by  providing  infor- 
mation, structuring  choices,  inaucing  AHP  development,  and  removing  opportunities 
for  risk  selection — would  rather  easily  pass  muster  under  the  Rule  of  Reason.  The 
Chicago  Board  of  Trade  case  itself  upheld  agreements  among  competitors  that,  al- 
though limiting  competition  in  some  minor  respects,  significantly  strengthened  it  in 
others — by  creating  a  central  auction  market  for  commodities.  The  HIPC's  task  of 
managing  competition  would  seem  "procompetitive"  in  precisely  the  same  sense. 

Nevertheless,  because  HIPC's  will  usually  be  in  a  position  to  exercise  a  great  deal 
of  monopsony  power  in  dealing  with  health  plans  and  in  purchasing  health  services, 
HIPC's  subject  to  the  Sherman  Act  should  anticipate  especially  close  antitrust  scru- 
tiny of  their  day-to-day  practices.  The  task  of  an  antitrust  court  would  be  to  ensure 
that  a  HIPC  pursues  only  its  legitimate,  procompetitive  purposes  and  does  not  give 
in  to  the  temptation  to  exercise  its  buying  power  to  dictate  terms  to  health  plans 
and  providers.  In  other  words,  HIPC's  would  be  required  to  confine  themselves  to 
managing  competition  procompetitively  and  would  be  subject  to  antitrust  attack  if 
their  actions  had  the  effect  of  denying  providers  the  benefit  of  buyer  competition  for 
their  services. 

There  would  certainly  be  some  cases,  however,  in  which  it  would  be  desirable  for 
HIPC's  to  step  out  of  their  procompetitive  role  of  managing  competition  and  to  exer- 
cise monopsony  power  as  a  kind  of  regulatory  body  dictating  terms  to  health  plans 
or  providers.  It  is  anticipated,  for  example,  that  many  markets  will  not  immediately 
be  effectively  competitive.  In  addition,  some  HIPC's  will  encounter  product  markets 
or  even  whole  regions  in  which  competition  among  providers  is  not  working  well  be- 
cause of  collusion  or  monopoly.  Rural  areas  in  particular  may  lack  enough  competi- 
tors to  make  competition  workable  in  all  health  services.  In  such  circumstances, 
Congress  might  wish  the  HIPC  to  be  able  to  confront  the  situation  directlv,  as  a 
powerful  buyer,  without  exposing  itself  (or  the  health  plans  cooperating  with  it)  to 
antitrust  liability. 

In  my  view,  express  provision  should  be  made  for  allowing  a  HIPC  to  assume  reg- 
ulatory powers  upon  finding  certain  noncompetitive  conditions  to  exist.  One  way  to 
confer  such  powers  would  he  to  make  provision  for  individual  HIPC's  to  operate 
under  annual  contracts  with  the  National  Health  Board  (or  whatever  entity  is  cre- 
ated to  administer  managed  competition)  and  to  grant  antitrust  immunity  for  ac- 
tions taken  pursuant  to  such  contracts.  The  use  of  such  contracts,  individually  nego- 
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tiated,  would  allow  HIPC's  to  initiate  their  own  moves  to  improve  the  performance 
of  their  local  markets,  while  also  giving  federal  authorities  an  opportunity  to  review 
assertions  by  individual  HIPC's  that  they  need  regulatory  power  to  redress  non- 
competitive situations.  The  federal  overseers,  perhaps  in  consultation  with  the  fed- 
eral antitrust  enforcement  agencies,  might  sometimes  conclude  that  antitrust  en- 
forcement against  providers  or  health  plans,  rather  than  price  dictation  by  the 
HIPC,  was  tne  preferable  remedy  for  the  situation  encountered  or  might  see  room 
for  other  kinds  of  procompetitive  solutions.  In  some  cases,  however,  HIPC's  would 
be  allowed  to  deal  in  regulatory  ways  with  situations  in  which,  even  with  good  man- 
agement, competition  was  not  working  well.  On  the  other  hand,  whenever  a  HIPC 
had  not  been  expressly  authorized  in  this  way  to  expand  its  powers,  I  believe  the 
antitrust  laws  should  be  retained  as  a  check  on  HIPC's  that  abuse  their  buying 
power.  Provision  should  probably  be  made,  however,  for  eliminating  the  treble-dam- 
age sanction  against  HIPC's,  with  its  undue  inducement  for  nuisance  suits. 

Mr.  Chairman,  although  this  is  just  one  view  of  how  the  playing  field  of  managed 
competition  might  look,  I  would  encourage  you  to  visualize  how  the  industry  players 
before  you  today  would  fare  in  the  competition  ahead.  Obviously,  we  should  all  be 
looking  to  ensure  that  the  playing  field  is  level  for  all  competitors  and  especially 
for  consumers. 

III.  PHYSICIANS,  ANTITRUST  LAW,  AND  MANAGED  COMPETITION 

I  have  not  been  a  supporter  of  the  AMA's  periodic  requests  for  exemption  from 
the  antitrust  laws  to  allow  physicians  to  combine  for  the  naked  purpose  of  bargain- 
ing collectively  with  health  plans.  I  am  s)anpathetic,  however,  with  the  frustration 
that  individual  physicians  feel  in  contending  with  powerful  payers.  Indeed,  I  fear 
that  some  utilization  managers,  instead  of  implementing  careful  review  of  individual 
treatment  decisions  on  the  medical  merits,  rely  primarily  on  the  "hassle  factor"  to 
induce  doctors  to  do  less  for  their  patients  than  they  would  otherwise  do.  Even  if 
this  strategy  could  be  shown  to  work  well  in  discouraging  inappropriate  expendi- 
tures without  appreciable  harm  to  patients,  one  should  regret  the  burdens  placed 
on  the  integrity  of  individual  professionals.  I,  for  one,  would  not  deny  that  physi- 
cians have  some  justification  for  protesting  the  burdens  of  such  oversight,  the  of- 
fense to  their  professional  pride,  and  the  threat  posed  to  the  quality  of  care. 

Despite  the  validity  of  some  physician  complaints  about  life  under  competition  as 
we  know  it,  however,  it  would  be  inappropriate  to  confer  an  antitrust  exemption  on 
them.  Such  an  exemption  would  necessarily  restrict  bargaining  over  all  factors  in 
the  competitive  equation,  including  price,  and  would  not  necessarily  advance  the 
larger  public  interest.  Physicians  have  available  to  them  already  the  option  of  join- 
ing together  in  health  plans  that  are  operated  in  a  manner  more  in  keeping  with 
their  professionalism.  Such  plans  must,  of  course,  be  able  to  compete  in  the  market- 
place on  the  basis  of  both  price  and  quality,  and  antitrust  law  blocks  the  formation 
of  plans  whose  main  purpose  is  to  eliminate  competition  or  dominate  the  market. 
The  current  antitrust  tests  for  evaluating  physician  joint  ventures  (PPO's,  IPA's, 
etc.)  look  to  the  degree  of  practice  integration  and  risktaking  and  to  whether  the 
collaborating  doctors  are  offering,  in  the  words  of  one  leading  case,  a  "different  prod- 
uct." I  see  no  reason  to  question  the  appropriateness  of  these  tests  or  the  manner 
in  which  they  are  applied  by  the  enforcement  agencies.  It  is  quite  appropriate  for 
physicians  to  be  under  competitive  pressure  to  organize  new  competitive  entities  in 
which  cost  containment  is  achieved  in  professionally  satisfying,  but  also  consumer- 
satisfying,  ways. 

One  of  the  leading  objectives  of  managed  competition  will  be  to  induce  significant 
integration  and  reorganization  of  health  care  financing  and  delivery  through  the 
creation  of  AHP's.  The  lesson  of  the  last  decade  is  that  such  reorganizations  do  not 
come  easily  and  that  a  great  deal  of  sophistication  and  constant  pressure  from  the 
demand  side  of  the  market  are  needed  to  obtain  the  kinds  of  reforms  that  providers 
and  payers,  left  to  their  own  devices,  are  slow  to  volunteer.  The  needed  changes  are 
likely  to  occvir  only  if  physicians  are  not  empowered  to  resist  collectively  any 
changes  they  dislike.  On  the  other  hand,  physicians  should  enjoy  protection  against 
HIPC's  that,  instead  of  engaging  in  procompetitive,  market-reform  actions,  seek 
simply  to  exercise  monopsony  power  unfairly. 

There  are  good  policy  reasons  (besides  simple  fairness)  for  maintaining  antitrust 
law  as  a  protection  for  providers  against  the  exercise  by  HIPC's  of  undue  buying 
power  in  local  markets.  Faced  with  HIPC-sponsored  buying  power  that  was  unas- 
sailable under  the  antitrust  laws,  providers  could  argue,  with  much  greater  plau- 
sibility than  they  now  can,  that  antitrust  law  should  not  deny  them  the  opportunity 
to  exercise  countervailing  power  through  collective  bargaining.  Indeed,  physicians 
would  have  a  strong  claim  that  they  should  be  given  the  right  to  strike  when  faced 


40 

with  demands  that  they  regard  as  offensive  or  unfair.  (One  can  only  hope  that  the 
administration's  reform  proposal  will  not  be  so  potentially  unfair  to  providers  as  to 
raise  the  prospect  of  doctor  strikes  as  a  regular  feature  of  American  health  care.) 
Even  though  some  observers  have  been  attracted  to  the  bilateral-monopoly  model 
of  bargaining  over  health  care  (such  as  is  found  in  some  foreign  systems,  where 
antitrust  law  does  not  apply  to  professionals  and  doctor  strikes  are  not  unknown), 
that  model  is  not  implicit  in,  or  even  compatible  with,  the  concept  of  managed  com- 
petition. 

In  its  pure  form,  managed  competition  can  be  presented  to  providers  as  a  basi- 
cally fair  program  under  which,  like  nearly  everyone  else,  they  would  have  to  com- 
pete for  business.  Indeed,  managed  competition  can  be  accurately  portrayed  as  a 
way  of  ensuring  that  there  will  always  be  a  number  of  health  plans  competing  ac- 
tively for  providers'  services  and  therefore  responsive  to  their  concerns.  On  the  other 
band,  a  decision  to  give  the  HIPC's  explicit  legal  authority  to  exercise  or  mobilize 
monopsony  power  against  providers  would  forfeit  the  program's  appearance  of  neu- 
trality and  strike  many  persons  besides  providers  as  manifestly  unfair.  The  credibil- 
ity of  managed  competition  as  a  reform  program  could  be  quickly  lost  if  an  antitrust 
exemption  made  it  seem  to  be  not  a  vehicle  for  making  providers  and  health  plans 
compete  fairly  and  reasonably,  but  a  vehicle  for  exploiting  providers.  By  the  same 
token,  granting  all  antitrust  exemption  to  physicians  would  give  HIPC's  a  stronger 
claim  to  act  in  a  regulatory  rather  than  a  procompetitive  mode. 

IV.  HOSPITAL  MERGERS  AND  JOINT  VENTURES 

Hospitals  can  make  an  especially  appealing  case  for  some  modification  of  the  cur- 
rent antitrust  regime.  It  is  a  regrettable  circumstance  that  hospital  mergers  and 
joint  ventures  present  analytical  problems  of  the  most  difficult  kind  under  the  anti- 
trust laws.  Hospitals  often  exist  in  highly  concentrated  markets,  making  any  merg- 
ers or  collaboration  in  which  they  engage  highly  suspect  under  conventional  anti- 
trust doctrine.  At  the  same  time,  many  hospital  services  are  provided  very  ineffi- 
ciently because  the  payment  system  has  not  effectively  penalized  inefficiency  and 
dupUcation.  The  task  of  the  antitrust  agencies  or  courts  in  reviewing  a  proposed 
merger  or  joint  venture  is  to  balance  the  need  for  some  rationalization  of  the  provi- 
sion of  hospital  services  against  the  loss  of  competition  that  might  result.  Because 
both  the  efficiencies  to  be  gained  and  the  competition  to  be  lost  are  highly  specula- 
tive in  most  cases,  both  the  proponents  of  a  transaction  and  the  antitrust  agencies 
themselves  often  lack  any  firm  ground  on  which  to  stand.  This  analytical  uncer- 
tainty makes  antitrust  law  both  an  unsatisfying  and  a  less  than  wholly  satisfactory 
tool  for  answering  the  questions  that  these  transactions  necessarily  raise. 

Many  industry  observers  find  it  difficult  to  understand  why  antitrust  enforcers 
are  so  often  reluctant  to  allow  a  hospital  merger  or  collaboration  when  there  is  so 
little  evidence  that  unbridled  competition  among  hospitals  benefits  consumers.  Nev- 
ertheless, antitrust  enforcers  resist  some  mergers  or  joint  ventures  not  because  they 
prize  highly  the  type  of  competition  that  exists — largely  nonprice  (cost-increasing) 
competition  to  attract  doctors  rather  than  normal  competition  to  attract  consum- 
ers— but  because  they  can  visualize  a  more  productive,  efficiency-enhancing  form  of 
competition  down  the  road  and  do  not  want  to  see  that  competition  foreclosed  before 
it  has  had  a  chance  to  develop.  Specifically,  the  antitrust  agencies  have  sought  to 
preserve  the  possibility  that,  as  more  tightly  organized  health  plans  such  as  HMO's 
and  PFO's  emerge,  they  will  be  able  to  shop  for  hospital  services  in  markets  where 
there  are  more  than  one  provider  willing  to  compete  for  their  business.  If  hospital 
competition  is  to  work  at  all,  hospitals  must  compete  for  groups  of  patients  effec- 
tively represented  by  organized  health  plans.  Although  it  is  my  perception  that  hos- 
pital competition  of  this  kind  occurs  in  larger  geographic  markets  than  are  some- 
times used  evaluating  hospital  mergers,  the  antitrust  agencies  have  been  right  to 
cling  to  the  vision  that  real  and  effective  price  competition,  rewarding  efficiency  and 
penalizing  duplication,  will  eventually  arise  even  in  markets  with  relatively  few  hos- 
pitals. 

Preserving  the  possibility  that  meaningful,  cost-reducing  competition  will  develop 
among  hospitals  is  particularly  important  with  managed  competition  on  the  horizon. 
An  essential  goal  of  the  managed  competition  strategy  is  to  inspire  the  creation  of 
AHP's  and  to  strengthen  their  incentives  to  shop  for  provider  services  with  close  at- 
tention to  price  ana  quality.  This  strategy  will  succeed  in  fewer  places  if  antitrust 
officials  have  given  in  too  often  to  hospitals'  claims  that  efficiency  can  be  achieved 
only  through  merger  and  that  competition  only  contributes  to  the  problem  of  ineffi- 
ciency and  rising  costs. 

From  the  beginning  of  the  antitrust  campaign  to  clear  the  way  for  competition  in 
health  care,  the  policy  challenge  has  been  to  get  the  demand  side  of  the  market  or- 
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ganized  under  correct  incentives  and  with  appropriate  agents  representing  consum- 
ers so  that  the  signals  sent  to  the  supply  side  induce  efficiency  and  cost  contain- 
ment The  managed  competition  strategy  offers  a  realistic  potential  for  meeting  that 
challenge  in  the  foreseeable  future.  Antitrust  enforcement  in  the  meantime  should 
continue  to  preserve  the  possibility  of  effective,  cost-conscious  competition  even 
where  it  has  yet  to  emerge.  For  this  reason,  too.  Congress  would  not  be  justified 
in  acting  favorably  at  this  time  on  the  hospitals'  current  request  for  antitrust  relief 

Even  after  managed  competition  is  in  place,  antitrust  analysis  of  proposed  hos- 
pital mergers  and  joint  ventures  will  continue  to  be  difficult.  Although  managed 
competition  will  more  clearly  justify  the  antitrust  agencies  in  anticipating  the  emer- 
gence of  AHP's,  the  tradeoff  between  (speculative)  efficiencies  and  (speculative)  ef- 
fects on  future  competition  will  be  no  easier  to  resolve.  In  markets  where  the  num- 
ber of  hospitals  is  already  small,  the  future  abiUtv  of  AHP's  to  purchase  hospital 
services  in  an  effectively  competitive  market  will  already  be  in  doubt.  Any  increase 
in  concentration  will  presumably  increase  the  danger  of  coordinated  pricing  and 
other  collusive  behavior.  At  the  same  time,  it  will  often  seem  desirable  for  hospitals 
to  merge,  share  facilities,  or  otherwise  rationalize  services  without  having  to  com- 
pete to  the  death  in  every  subcategory  of  services.  The  analytical  task  of  balancing 
the  procompetitive  and  anticompetitive  effects  of  mergers  and  joint  ventures  will  not 
be  made  easier  by  managed  competition. 

But  even  though  the  managed  competition  strategy  will  leave  many  antitrust 
judgments  still  uncertain,  it  promises  to  provide  a  valuable  new  source  of  assistance 
and  advice  for  the  antitrust  enforcement  agencies.  HIPC's,  as  overseers  of  competi- 
tion in  local  markets,  will  be  in  an  ideal  position  to  advise  the  antitrust  authorities 
on  the  probable  competitive  effects  of  mergers  and  competitor  collaboration.  Because 
HIPC's  will  have  good  information  and  a  direct  interest  in  both  efficiency  and  main- 
taining price  and  quality  competition,  they  should  be  able  to  make  the  critical  trade- 
offs with  more  accuracy  and  confidence  than  the  agencies  or  the  courts.  As  sug- 
gested earlier,  they  may  also  be  in  a  position,  in  the  event  that  efficiency-enhancing 
collaboration  eUminates  effective  competition,  to  shift  into  a  regulatory  mode  to  en- 
sure that  the  noncompetitive  service  is  supplied  on  appropriate  terms. 

In  analyzing  hospital  mergers  and  joint  ventures,  the  antitrust  agencies  already 
follow  the  practice  of  consulting  large  purchasers  of  care  in  the  affected  markets. 
Under  managed  competition,  they  would  could  be  relied  upon  to  give  weight  to  the 
judgment  of  a  concerned  HIPC  that  was  properly  alert  to  the  benefits  of  competition 
and  sophisticated  enough  to  appreciate  the  threats  to  it.  If  it  was  thought  necessary 
to  give  HIPC's  a  more  formal  role  in  adjudicating  antitrust  issues,  the  health  reform 
legislation  might  make  the  local  HIPC's  an  official  forum  for  addressing  questions 
about  local  transactions.  In  my  view,  however,  it  would  be  preferable  to  keep  the 
antitrust  agencies  as  the  final  arbiters  of  whether  mergers  or  joint  ventures  should 
be  publicly  challenged.  In  consulting  with  individual  HIPC's,  the  agencies  could  per- 
form a  useful  function  in  educating  the  latter,  which  cannot  be  assumed  at  the  out- 
set to  be  attuned  to  all  the  virtues  of  competition  or  to  all  the  ways  it  can  be  re- 
str*3inGQ 

Properly  educated  in  these  respects,  HIPC's  will  also  be  able  to  identify  antitrust 
violations  by  providers  or  health  plans  in  their  local  markets  and  to  take  action 
against  them.  HIPC's  might  initiate  private  antitrust  actions  as  plaintiffs  or,  alter- 
natively, let  the  FTC  or  the  Justice  Department  police  any  violations  they  uncover. 
The  kinds  of  conduct  that  might  be  challenged  include  price-fixing  and  other  anti- 
competitive agreements,  mergers,  joint  ventures,  facilitating  practices,  and  monopo- 
listic practices  such  as  tying  arrangements,  predatory  pricing,  and  use  of  most-fa- 
vored-nation clauses  to  foreclose  opportunities  of  competing  health  plans. 

V.  PHARMACEUTICAL  PRICES 

The  Pharmaceutical  Manufacturers  Association  has  pending  before  the  Justice 
Department  a  request  for  a  business  review  letter  blessing  a  plan  it  has  recently 
put  forward  for  an  industrywide  program  of  voluntary  self-restraint  in  pricing  phar- 
maceutical products.  Such  a  maximum-price-fixing  agreement  would  probably  be  un- 
lawful, although  there  has  never  been  a  definitive  ruling  on  whether  the  so-called 
Noerr-Pennington  doctrine  might  immunize  an  industrywide  agreement  to  restrain 
price  increases  that  was  aimed  solely  at  warding  off  a  threat  of  government  price 
regulation  or  other  legislation  that  the  industry  opposes.  In  any  event,  the  Justice 
Department  could,  I  believe,  exercise  its  prosecutorial  discretion  to  express  an  inten- 
tion not  to  prosecute  the  industry  for  maintaining  such  an  agreement  for  a  liinited 
period  of  time.  This  position  could  be  taken  in  aid  of  the  Clinton  administration's 
policy  of  facilitating  a  smooth  transition  to  managed  competition  and  universal 
health  coverage.  The  Department  should,  of  course,  satisfy  itself  that  there  would 
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be  no  harmful  effects  on  consumers.  The  Department's  letter  would  not  preclude  pri- 
vate parties  (if  any  have  standing)  or  the  FTC  from  taking  action  on  their  own,  and 
Congress  might  attempt  to  persuade  the  FTC  to  pursue  the  matter.  Because  the 
issue  is  more  a  political  one  (suggesting  the  applicability  of  the  Noerr-Pennington 
doctrine)  than  a  substantive  one,  1  have  no  more  to  say  on  the  wisdom  of  any  action 
the  Department  might  take. 

I  would  like  to  point  out,  however,  that  price  regulation  of  pharmaceutical  prod- 
ucts would  be  a  highly  short-sighted  poUcy  move  by  Congress  at  this  time.  There 
is  great  danger,  in  any  event,  in  tampering  insensitively  with  incentives  for  new 
product  development  in  the  pharmaceutical  field.  Moreover,  the  managed  competi- 
tion strategy  has  at  least  as  much  potential  for  improving  the  operation  of  the  mar- 
ket for  pharmaceutical  products  as  it  does  for  bringing  reliable  competition  to  mar- 
kets for  physician  and  hospital  services.  AHP's  will  be  systematically  forced  by  com- 
petitive pressures  and  by  HIPC's  into  making  more  cost-sensitive  decisions  with  re- 
spect to  all  medical  care,  including  drug  prescribing.  As  the  freedom  of  individual 
physicians  to  prescribe  drugs  is  narrowed  by  collective  decisions  within  the  AHP's, 
drug  companies'  marketing  efforts  will  be  redirected,  and  price  competition  will  in- 
tensify. Through  careful  monitoring  of  research  evidence,  development  of 
formularies,  and  bulk  purchasing,  AHP's  should  bring  more  effective  competition  to 
the  market  for  prescription  drugs. 

I  would  advise  the  subcommittee  that,  with  major  health  reform  featuring  man- 
aged competition  on  the  horizon,  Congress  should  not  impose  new  price  controls  on 
the  pharmaceutical  industry.  In  light  of  this  advice,  having  the  Justice  Department 
give  the  industry  temporary  authority  to  engage  in  voluntary  self-restraint  might 
be  a  particularly  wise  expedient.  I  hope  that  Congress  will  agree  to  engage  in  some 
voluntary  self-restraint  of  its  own  until  the  scope  and  implications  of  the  move  for 
national  health  reform  are  much  clearer  than  they  are  today. 


Memorandum  From  Clark  C.  Havighurst  to  Walter  A.  Zelman,  White  House 

Task  Force  on  Health  Reform 

HIPC's  AND  the  Antitrust  Laws 

This  memo  presents  some  preliminary  thoughts  about  how  the  antitrust  laws 
might  constrain  HIPC's  in  performing  their  anticipated  functions  and  about  what, 
if  anything,  should  be  done  about  such  constraints  in  the  legislation  being  drafted. 
It  is  impossible,  of  course,  to  provide  a  definitive  catalog  of  the  antitrust  risks  that 
HIPC's  would  face  without  knowing  both  (1)  how  they  are  to  be  governed— particu- 
larly whether  they  are  to  be  true  cooperatives,  governed  by  the  consumers  or  em- 
ployers whose  buying  power  they  aggregate — and  (2)  the  extent  of  their  statutory 
authority  to  restrain  trade.  Nevertheless,  a  description  of  the  antitrust  risks  that 
HIPC's  would  run  if  they  functioned  without  any  special  statutory  protection  will 
be  helpful  in  illuminating  certain  policy  issues  with  which  the  Task  Force  must 
grapple.  Once  these  policy  issues  are  resolved,  it  should  not  be  hard  to  draft  the 
reform  legislation  in  such  a  way  as  to  remove  antitrust  obstacles  that  HIPC's  would 
confront  in  performing  their  intended  tasks. 

ANTITRUST  PRINCIPLES 

The  discussion  here  proceeds  on  the  assumption  that  HIPC's  will  generally  be  en- 
gaged in  concerted  action  of  the  kind  that  is  subject  to  scrutiny  under  section  1  of 
the  Sherman  Act.i  In  reality,  the  governance  of  the  HIPC  might  determine  the  ease 


Ut  seems  improbable  that  section  2  of  the  Sherman  Act  (making  it  unlawful  to  "monopolize") 
would  ever  apply  to  a  HIPC  created  pursuant  to  federal  or  state  law.  Certainly  section  2  would 
not  prevent  the  creation  of  a  HIPC  with  substantial  monopsony  (buying)  power  if  it  was  clear 
that  federal  policy  supported  the  maintenance  of  such  an  entity  in  every  market.  Moreover,  even 
though  section  2  has  been  interpreted  to  prohibit  "abuses"  of  lawful  market  power,  the  practice 
of  charging  high  monopoly  prices  (or  paying  low  monopsony  prices)  is  not  regarded  as  an  abuse 
or  "predatory  practice'  because  it  does  not  threaten  to  create  new  market  power  by  excluding 
or  adversely  affecting  competitors  of  the  dominant  firm.  Cf  Kartell  v.  Blue  Cross  of  Massachu- 
setts, 749  F.2d  922  (1st  Cir.  1984),  cert,  denied,  471  U.S.  1029  (1985)  (health  insurer  using  the 
legitimately  aggregated  purchasing  power  of  its  many  subscribers  to  dictate  terms  to  physicians 
viewed,  not  as  an  unlawful  monopsonist,  but  simply  as  a  purchasing  agent  acting  on  behalf  of 
others). 

Antitrust  law  also  contains  no  general  requirement  that  a  lawful  monopolist  controlling  some 
market  "bottleneck"  or  "essential  facility"  must  deal  (like  a  public  utility)  with  all  comers — or 
even  with  all  comers  who  arguably  meet  its  requirements,  whatever  they  might  be.  No  such 
duty  exists  even  under  the  openended  Federal  Trade  Commission  Act.  Official  Airlines  Guides, 
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or  difficulty  with  which  the  requisite  "contract,  combination  *  *  *,  or  conspiracy" 
could  be  established  in  a  particular  case.  Thus,  a  coalition  of  employers  or  a  true 
cooperative  controlled  by  consumers  would  be  most  clearly  vulnerable  to  challenge 
under  section  1  because  they  are  in  fact  combinations  of  purchasers.  Nevertheless, 
other  HIPC's  that  were  not  themselves  horizontal  conspiracies  of  market  partici- 
pants could  easily  be  charged  with  entering  into  various  kinds  of  "vertical"  agree- 
ments or  conspiracies  with  consumers  or  employers  on  the  demand  side  of  the  mar- 
ket or  with  particular  health  plans  or  providers  on  the  supply  side.  Although  such 
charges  might  not  always  stick,  they  would  have  to  be  defended  at  substantial  cost 
and  with  possibly  uncertain  outcomes.  In  any  event,  such  differences  in  antitrust 
exposure  ought  not  to  dictate  the  decision  on  HIPC  governance.  For  one  thing,  the 
appHcability  of  antitrust  law  could  be  adjusted  by  the  reform  legislation.  Moreover, 
the  employer  coalition  and  consumer  cooperative  models  might  be  preferred  pre- 
cisely because,  in  addition  to  directly  serving  consumer  interests  (with  fewer  oppor- 
tunities for  destructive  political  influences),  these  models  keep  antitrust  law  avail- 
able as  a  protection  against  certain  anticompetitive  abuses  that  all  HIPC's  however 
governed  will  be  tempted  to  engage  in. 

It  seems  clear  that  most,  if  not  all,  HIPC  actions  that  are  subject  to  the  Sherman 
Act  would  be  examined  under  the  so-called  Rule  of  Reason  rather  than  under  a  so- 
called  "per  se"  rule  (which  does  not  permit  the  defense  that  the  challenged  practice 
was  more  procompetitive  than  anticompetitive  in  the  particular  circumstances).  Ac- 
cording to  the  leading  case  on  the  subject,  "The  true  test  of  legality  [of  restrictive 
concerted  action  under  the  Rule  of  Reason]  is  whether  the  restraint  imposed  is  such 
as  merely  regulates  and  perhaps  thereby  promotes  competition  or  whether  it  is  such 
as  may  suppress  or  even  destroy  competition."  Chicago  Board  of  Trade  v.  United 
States,  246  U.S.  231  (1918).  This  language  strongly  suggests  that  an  HIPC  engaged 
in  "managing"  competition  to  improve  the  working  of  the  market — by  providing  in- 
formation, structuring  choices,  and  removing  opportunities  for  risk  selection — would 
rather  easily  pass  muster  under  the  Rule  of  Reason.  The  Chicago  Board  of  Trade 
case  itself  upheld  agreements  among  competitors  that,  although  Umiting  conipeti- 
tion  in  some  minor  respects,  significantly  strengthened  it  in  others — by  creating  a 
central  auction  market  for  commodities.  The  HIPC's  task  of  "managing  competition" 
would  seem  "procompetitive"  in  precisely  the  same  sense.  A  statutory  warrant  to 
perform  that  task  would  only  make  the  issue  clearer. 

In  applying  the  Rule  of  Reason,  the  question  sometimes  arises  whether  a  joint  un- 
dertaking having  a  clear  procompetitive  purpose  (a  merger,  for  example)  neverthe- 
less endangers  competition  unduly  because  of  its  size  and  the  market  power  it  pos- 
sesses in  fact;  thus,  a  joint  venture  with  procompetitive  features  may  sometimes  be 
condemned  because  it  is  larger  than  necessary  to  achieve  the  efficiencies  it  prom- 
ises. Because  the  size  or  scope  of  an  HIPC  will  presumably  be  dictated  by  state  or 
federal  law,  however,  HIPC's  will  not  be  open  to  challenge  on  the  ground  of  their 
size  alone.  Nevertheless,  it  remains  the  case  that  HIPC's  will  usually  represent  a 
very  large  proportion  of  the  consumers  in  their  respective  markets  and  thus  be  in 
a  position  to  exercise  a  great  deal  of  monopsony  power  in  dealing  vfith  health  plans 
and  in  purchasing  health  services— much  more  than  that  exercised  by  virtually  any 
employer  or  employer  purchasing  coalition  today.2  Conseauently,  HIPC's  could  an- 
ticipate especially  close  antitrust  scrutiny  of  their  day-to-day  practices.  The  task  of 
antitrust  courts  would  be  i;o  ensure  that  HIPC's  pursue  only  their  legitimate,  pro- 
competitive  purposes  and  do  not  give  in  to  the  temptation  to  exercise  their  buying 
power  to  dictate  terms  to  health  plans  and  providers.  In  general,  unless  HIPC's  are 
given  special  antitrust  dispensation  by  statute,  they  will  be  expected  to  adopt  "less 
restrictive  alternatives"  in  pursuing  their  legitimate  objectives.  In  other  words,  they 
would  be  required  to  confine  themselves  to  managing  competition  procompetitively 
and  would  be  subject  to  antitrust  attack  if  their  actions  had  the  effect  of  denying 
providers  the  benefit  of  buyer  competition  for  their  services. 


Inc.  V.  FTC,  630  F.2d  920  (2d  Cir.  1980),  cert,  denied,  450  U.S.  917  (1981)  (FTC  could  not  pro- 
hibit as  "unfair  practice"  the  refusal  by  a  monopolist  publisher  of  airline  schedules  to  list  flights 
of  certain  airlines).  A  monopolist  might  be  held  to  have  duties  of  this  kind  only  when  it  has 
an  independent  commercial  interest  in— e.g.,  is  vertically  integrated  into— the  market  in  which 
the  effects  of  its  actions  are  felt.  HIPC's  presumably  will  have  no  such  commercial  interests  and, 
therefore,  having  come  by  their  monopsony  power  lawfully,  probably  have  little  to  fear  under 

section  2.  .       »    tt      r    j  c^ 

2  In  December,  I  completed  an  extensive  memorandum  of  law  for  the  John  A.  Hartford  r  oun- 
dation  entitled  "Antitrust  Issues  in  the  Joint  Purchasing  of  Health  Care  by  Employer  Coali- 
tions." That  study  concludes  that  employer  coahtions  will  only  rarely  exercise  enough  market 
power  over  providers  to  create  antitrust  problems.  HIPC's  would  almost  certainly  represent 
much  more  substantial  aggregations  of  purchasing  power. 
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SPECIFIC  PRACTICES 


As  a  practical  matter,  therefore,  an  HIPC  would  be  generally  barred  from  such 
activities  as  acting  as  the  sole  agent  for  accountable  health  plans  in  bargaining  with 
providers.  It  would  also  run  an  antitrust  risk  if  it  should  organize  a  cartel  of  health 
plans  for  the  purpose  of  dictating  prices  to  hospitals  or  doctors.  It  is  not  clear,  how- 
ever, that  the  antitrust  laws,  in  blocking  HIPC's  in  the  naked  exercise  of  buying 
power,  would  frustrate  the  achievement  of  any  goal  usually  associated  with  the 
managed-competition  initiative.  There  are  many  good  reasons  for  better  organizing 
the  demand  side  of  the  market  for  health  coverage  that  do  not  involve  creating  mo- 
nopsony power  to  force  providers  to  sell  their  services  at  lower-than-competitive 
prices.  If  it  is  desired  to  empower  HIPC's  to  act  in  a  more  regulatory  fashion  in  situ- 
ations where  competition  is  ineffective,  the  reform  legislation  can  be  drafted  accord- 
ingly. Later  discussion  suggests  how  the  legislation  might  permit  HIPC's,  under  pre- 
scribed circumstances  (such  as  where  competition  is  demonstrably  impaired  by  a 
provider  cartel,  tacit  collusion,  or  a  monopoly  possessed  by  a  dominant  group  prac- 
tice or  hospital),  to  shift  from  procompetitively  managing  competition  into  an  ex- 
pUcit  regulatory  mode,  with  antitrust  immunity. 

There  are  some  respects,  however,  in  which  an  HIPC  might  run  into  antitrust  dif- 
ficulties in  carrying  out  functions  that  even  the  most  market-oriented  managed-com- 
petition strategists  might  expect  them  to  perform.  Certainly,  it  is  anticipated  bv 
many  observers  that  HIPC's  will  screen  accountable  health  plans  for  value  (both 
quality  and  cost)  before  including  them  on  the  menu  of  offerings  from  which  con- 
sumers will  choose.  A  refusal  to  deal  with  a  particular  health  plan  could  easily  re- 
sult, however,  in  an  antitrust  suit  charging  the  HIPC  with  organizing  an  unlawful 
"boycott."  Because  the  overall  purpose  of  the  HIPC  is  procompetitive,  its  refusals  to 
deal  would  almost  certainly  be  weighed  under  the  Rule  of  Reason. 3  Unfortunately, 
however,  the  circumstances  would  sometimes  be  such  that  a  plaintiff  health  plan 
could  plausibly  argue  that  the  HIPC  went  beyond  merelv  managing  competition  and 
sought  to  exercise  its  collective  buying  power  either  to  obtain  an  unfair  price  advan- 
tage or  to  restrict  the  plaintiffs  competitive  freedom,  unfairly  denying  it  a  chance 
to  compete  for  consumers'  favor  on  its  own  terms. 

Some  uncertainty  could  easily  arise,  for  example,  where  an  HIPC,  acting  as  pur- 
chasing agent  for  consumers,  rejected  a  plan  because  it  found  its  price  too  high  for 
the  value  offered  or  because  it  objected  to  some  other  term  in  the  plan's  contract.^ 
It  would  not  always  be  obvious  in  such  a  case  whether  the  HIPC  was  acting 
procompetitively — as  a  surrogate  decision  maker  for  relatively  unsophisticated  con- 
sumers— or  was  attempting  to  exert  collective  buying  power  to  drive  prices  below 
competitive  levels.  As  long,  however,  as  the  HIPC  did  not  employ  its  market  power 
overtly  or  systematically  to  dictate  the  premiums  of  all  plans  (requiring  plans,  for 
example,  to  hold  their  premium  increases  for  the  next  year  to  some  arbitrary  per- 
centage), its  occasional  discretionary  actions  as  a  knowledgeable  purchasing  agent 
looking  out  for  the  welfare  of  its  clients  should  pass  antitrust  muster.  Thus,  an  anti- 
trust court  would  probably  not  allow  a  HIPC  to  do  what  CalPERS  (with  significantly 
less  market  power  than  an  HIPC  is  likely  to  exercise)  recently  did — namely,  deny 
a  particular  health  plan  (Kaiser)  the  chance  to  enroll  new  subscribers  for  a  ^ear  be- 
cause its  premium  increase  exceeded  an  arbitrary  limit  set  by  the  "manager. ' 

A  slightly  different  set  of  antitrust  issues  would  be  raised  by  HIPC  efforts  to  force 
the  supply  side  of  the  market  to  accept  unwanted  organizational  changes.  One  of 
the  chief  goals  of  managed  competition  is  to  reorganize  financing  and  delivery  sys- 
tems by  aggregating  consumer  demands  for  good  quality  at  reasonable  cost.  The  les- 
son of  the  last  decade  is  that  such  changes  do  not  come  easily  and  that  a  great  deal 
of  sophistication  and  constant  pressure  from  the  demand  side  are  needed  to  get  the 
kinds  of  reforms  that  providers  and  payers,  left  to  their  own  devices,  are  slow  to 
volunteer.  Nevertheless,  health  plans  excluded  from  the  market  because  they  did 
not  conform  to  the  HIPC's  requirements  with  respect  to  managed-care  methods, 
quality  controls,  or  compensation  arrangements  with  providers  are  likely  to  bring 
antitrust  actions  premised  on  the  notion  that  the  HIPC  is  restraining  trade  and  de- 
nying consumers  options  they  might  prefer.  Although  there  is  again  a  degree  of 


3  The  procompetitive  character  of  the  HIPC  as  a  sophisticated  agent  designated  to  search  the 
market  on  behalf  of  unsophisticated  consumers  should  ensure  that  the  HIPC's  actions  are  exam- 
ined under  the  Rule  of  Reason.  Cf.  Northwest  Wholesale  Stationers  v.  Pacific  Stationery  &  Print- 
ing Co.,  472  U.S.  284  (1985). 

■»!  assume  here  that  the  reform  legislation  will  leave  some  room  for  contractual  modifications 
of  payer  and  provider  obligations  in  providing  prescribed  benefits.  I  strongly  believe  (as  you 
know  from  our  previous  communication)  that  the  legislation  should  not  prescribe  all  the  terms 
of  health  plan  contracts  and  should  instead  permit  plans,  with  the  consent  of  the  HIPC,  to  mod- 
ify their  undertakings  in  the  interest  of  responsible  economizing. 
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antitrust  uncertainty  here,  there  is  a  reasonable  prospect  that  courts,  educated  by 
the  legislative  history  of  the  managed-competition  legislation  and  influenced  by  the 
express  assignment  of  reform  responsibilities  to  HIPC's,  would  be  able  to  distinguish 
between  HIPCs'  procompetitive,  market-reform  actions  and  any  effort  to  exercise 
monopsony  power  unfairly  against  providers.^ 

SHOULD  HIPC'S  BE  AUTHORIZED  TO  EXERCISE  MONOPSONY  POWER? 

The  foregoing  observations  concerning  the  limits  placed  by  antitrust  law  on  the 
activities  of  HIPC's  raise  sharply  the  policy  question  whether  HIPC's  should  be  ex- 
pressly allowed  by  statute  to  exercise  buying  power  in  ways  that  antitrust  law  gen- 
erally does  not  tolerate.  Some  observers,  either  misunderstanding  the  essential  con- 
cept underlying  managed  competition  or  desiring  to  convert  it  into  a  more  radical 
program,  may  believe  that  exercising  buying  power  against  providers  should  be  the 
main  raison  d'etre  of  HIPC's.  These  observers  will  naturally  assume  that  the  reform 
legislation  must  include  antitrust  exemptions  to  facilitate  monopsonistic  buying.  I 
believe,  however,  that  explicitly  conferring  buying  power  on  HIPC's  would  be  an  in- 
appropriate and  unnecessary  policy  move  as  well  as  a  serious  political  mistake. 

With  respect  to  policy,  it  is  not  obvious  that  HIPC's  should  be  free  of  antitrust 
constraints  on  their  exercise  of  buying  power.  The  theory  behind  the  original  man- 
aged-competition initiative  was  to  improve  consumers  ability  to  demand  better  value 
for  their  money  in  a  competitive  market,  thereby  forcing  the  delivery  system  to  re- 
form itself  in  desirable  ways.  This  distinctly  procompetitive  agenda  can  be  accom- 
pUshed  without  also  empowering  consumers  and  their  agents  to  force  providers  to 
accept  noncompetitive  prices  for  their  services.  Moreover,  the  prototypes  for  man- 
aged competition — large  employers  and  employer  purchasing  coalitions — have  been 
able  to  achieve  many  of  their  objectives  despite  being  subject  to  antitrust  constraints 
and  despite  the  fact  that  they  do  not  aggregate  nearly  as  much  purchasing  power 
as  HIPC's  are  likely  to  possess. ^  Because  federal  sponsorship  will  protect  HIPC's 
against  antitrust  attacks  based  on  their  size  alone,  there  is  all  the  more  need  for 
antitrust  checks  to  ensure  that  HIPC's  confine  themselves  to  performing  their  pro- 
competitive  functions.  Managed  competition  ought  not  to  become  a  vehicle  (or  a  eu- 
phemism) for  the  uncontrolled  exercise  of  government-sponsored  monopsony  power 
against  health  care  providers. 

Providing  a  broad  antitrust  exemption  for  HIPC's  might  also  be  a  political  mis- 
take, greatly  complicating  the  task  of  getting  the  reform  legislation  adopted.  Specifi- 
cally, a  proposal  allowing  HIPC's  to  exercise  naked  buying  power  would  make  credi- 
ble otherwise  incredible  provider  complaints  about  the  bill's  fairness.  Indeed,  a 
broad  exemption  for  HIPC's  would  strengthen  the  AMA's  currently  weak  argument 
for  an  exemption  from  the  antitrust  laws  to  allow  physicians  to  combine  for  the 
naked  purpose  of  bargaining  collectively  with  health  plans.  Faced  with  HlPC-spon- 
sored  buying  power  that  was  unassailable  under  the  antitrust  laws,  providers  could 
argue  with  greater  plausibility  than  ever  before  that  antitrust  law  should  not  deny 
them  the  opportunity  to  merge  or  to  exercise  countervailing  power  through  collective 
marketing.  Indeed,  physicians  would  have  a  strong  claim  that  they  should  be  given 
the  right  to  strike  when  faced  with  demands  that  they  regard  as  offensive  or  un- 


6  As  long  as  the  HIPC's  goal  was  to  force  changes  in  the  product  being  sold  rather  than  merely 
to  force  reductions  in  the  price  of  a  standardized  product  (see  note  4),  it  could  fairly  be  said 
that,  the  HIPC  was  exercising  merely  bargaining  power,  not  monopsony  power.  Economists  ob- 
ject to  monopsony  power  for  the  same  reason  they  object  to  monopoly — because  it  reduces  output 
below  socially  optimal  levels.  Although  a  HIPC's  strategy  in  managing  competition  might  well 
reduce  output,  that  reduction  would  not  necessarily  be  economically  inefficient  or  harmful  to 
consumer  welfare,  because  consumers  of  health  care  have  an  affirmative  interest  in  eliminating 
overutiUzation  of  health  services.  Indeed,  the  essential  problem  of  health  policy  is  that  consum- 
ers have  been  getting  too  much  of  a  good  thing  and  have  not  had  good  contractual  tools  for  buy- 
ing less.  Under  a  proper  economic  understanding,  HIPCs'  deployment  of  consumers'  bargaining 
power  to  curb  overutiUzation  of  health  services  would  enhance  consumer  welfare  rather  than 
reduce  it. 

6ln  my  recent  memorandum  for  the  Hartford  Foundation  (see  note  2),  I  opined  that,  if  a  coali- 
tion possessed  even  a  modicum  of  monopsony  power  in  any  market,  its  employer  members  would 
be  required  to  retain  and  exercise  their  independent  right  to  purchase  health  services  outside 
the  coalition  (i.e.,  by  offering  employees  options  other  than  the  coalition-negotiated  plan).  By  ex- 
tension, an  HIPC  representing  a  powerful  combination  of  purchasers  would  not  be  permitted, 
without  express  statutory  authority,  to  dictate  prices  to  plans.  It  could,  however,  escape  anti- 
trust difficulties  by  maintaining  a  full  range  of  competitively  priced  options  among  which  con- 
sumers could  choose. 
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fair. 7  (One  should  hope  that  the  reform  proposal  will  not  be  so  potentially  unfair 
to  providers  as  to  raise  the  prospect  of  doctor  strikes.)  Even  though  some  observers 
may  be  attracted  to  the  bilateral-monopoly  model  of  bargaining  over  health  care 
(such  as  is  found  in  some  foreign  systems,  where  antitrust  law  does  not  apply  to 
professionals  and  doctor  strikes  are  not  unknown),  that  model  is  not  implicit  in,  nor 
even  compatible  with,  the  concept  of  managed  competition. 

In  its  pure  form,  managed  competition  can  be  presented  to  providers  as  a  basi- 
cally fair  program  under  which,  like  nearly  everyone  else,  they  would  have  to  com- 
pete for  business;  indeed,  managed  competition  can  be  accurately  portrayed  as  a 
way  of  ensuring  that  there  will  always  be  a  number  of  health  plans  competing  ac- 
tively for  providers'  services  and  therefore  responsive  to  their  concerns.  A  decision 
to  give  the  HIPC's  explicit  legal  authority  to  exercise  or  mobilize  monopsony  power 
against  providers  would  forfeit  the  program's  appearance  of  neutrality  and  strike 
many  persons  besides  providers  as  manifestly  unfair.  The  credibility  of  managed 
competition  as  a  reform  program  could  be  quickly  lost  if  an  antitrust  exemption 
made  it  seem  to  be,  not  a  vehicle  for  making  providers  and  health  plans  compete 
fairly  and  reasonably,  but  a  vehicle  for  exploiting  providers. 

CRAFTING  A  LIMITED  ANTITRUST  EXEMPTION  FOR  HIPC'S  IN  SPECIAL  CIRCUMSTANCES 

Fortunately,  it  is  not  necessary  to  choose  between  enacting  a  blanket  antitrust  ex- 
emption for  HIPC's  and  leaving  them  subject  to  antitrust  law  in  all  circumstances 
they  might  confront.  A  more  moderate  and  sensible  policy  would  be  to  give  HIPC's 
appropriate  powers  to  deal  with  specific  situations  they  may  encounter,  without  em- 
powering them  to  suppress  competition  in  buying  services  in  all  cases,  including 
those  where  competition  among  sellers  is  working  well.  There  will  certainly  be  some 
cases  in  which  it  will  seem  desirable  for  HIPC's  to  step  out  of  their  procompetitive 
role  of  managing  competition  and  to  exercise  monopsony  power  as  a  kind  of  regu- 
latory body  dictating  terms  to  health  plans  or  providers.  It  is  anticipated,  for  exam- 
ple, that  many  markets  will  not  immediately  be  effectively  competitive.  In  addition, 
some  HIPC's  will  encounter  product  markets  or  even  whole  regions  in  which  com- 
petition among  providers  is  not  working  well  because  of  collusion  or  monopoly;  rural 
areas  in  particular  may  lack  enough  competitors  to  make  competition  workable  in 
all  services.  In  such  circumstances.  Congress  might  wish  the  HIPC  to  be  able  to 
confront  the  situation  directly,  as  a  powerful  buyer,  without  exposing  itself  (or 
health  plans  cooperating  with  it)  to  antitrust  liability. 

A  narrowly  drawn  provision  authorizing  an  HIPC  to  assume  regulatory  powers 
upon  finding  certain  noncompetitive  conditions  to  exist  would  serve  important  public 
objectives  without  exposing  the  proposal  to  the  charge  that  it  is  unfair  to  providers. 
I  believe  that  I  could  draft  some  language  striking  the  right  balance  on  tnis  issue. 
I  might  suggest,  for  example,  having  the  Federal  Trade  Commission  review  asser- 
tions by  individual  HIPC's  that  they  need  regulatory  power  to  redress  certain  non- 
competitive situations  in  their  assigned  areas.  Functioning  in  this  oversight  role,  the 
FTC  might  sometimes  conclude  that  antitrust  enforcement  against  providers  or 
health  plans,  rather  than  price  dictation  by  the  HIPC,  was  the  preferable  remedy 
for  the  situation  encountered.  In  addition,  the  FTC  might  sometimes  see  room  for 
other  kinds  of  procompetitive  solutions,  such  as  encouraging  health  plans  to  des- 
ignate hospitals  in  neighboring  communities  as  preferred  providers  for  certain  serv- 
ices until  the  local  hospital  comes  to  better  terms.  In  any  event,  HIPC's  working 
with  the  FTC  (or  possibly  with  state  officials  acting  in  the  same  capacity)  could  per- 
form useful  public  services  in  dealing  with  situations  where,  even  with  good  man- 
agement, competition  was  not  working  well  enough  to  yield  the  benefits  of  managed 
competition.  On  the  other  hand,  whenever  an  HIPC  has  not  been  authorized  to  ex- 
pand its  powers,  I  beUeve  the  antitrust  laws  should  be  retained  as  a  check  on 
HIPC's  that  abuse  their  buying  power.  Provision  should  probably  be  made,  however, 
for  eliminating  the  treble-damage  sanction,  with  its  undue  inducement  for  nuisance 
suits. 8 


■'I,  for  one,  believe  and  am  prepared  to  argue — admittedly,  without  much  support  in  the  case 
law,  but  with  some  justice  and  theoretical  validity — that  the  Sherman  Act  was  not  intended  by 
Congress  to  apply  to  sellers'  collective  action  when  government  has  itself  taken  the  transaction 
out  of  the  competitive  marketplace  and  systematically  aggregated  buying  power  against 
disaggregated  sellers  in  ways  immune  to  antitrust  attack. 

8]  am  strongly  attracted  by  the  idea  of  limiting  the  liability  of  HIPC's  for  treble  damages, 
the  usual  remedy  in  private  antitrust  suits.  Under  the  National  Cooperative  Research  Act  of 
1984,  certain  types  of  joint  venture  that  have  been  registered  with  the  federal  antitrust  authori- 
ties, while  not  immune  from  challenge  as  antitrust  violations,  can  only  be  held  liable  for  ordi- 
nary damages  (in  addition  to  injunctive  relief).  An  even  better  model  for  limiting  the  antitrust 
exposure  ofHIPC's.  however,  is  probably  the  Local  Government  Antitrust  Act  of  1984.  This  law 
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HIPC'S  AND  ANTITRUST  ENFORCEMENT 

As  overseers  of  competition  in  local  markets,  HIPC's  will  be  in  an  ideal  position 
to  identify  antitrust  violations  by  providers  or  health  plans  and  to  take  action 
against  them.  HIPC's  might  themselves  initiate  antitrust  actions  as  plaintiffs,  recov- 
ering treble  damages  and  attorneys'  fees  and  obtaining  prospective  relief  either  to 
control  future  conduct  or  to  establish  a  competitive  market  structure.  Alternatively, 
HIPC's  might  be  required  to  let  the  FTC  police  any  violations  they  uncover  (refer- 
ring cases  suitable  for  criminal  prosecution  to  the  Justice  Department).  The  range 
of  violations  that  might  be  detected  include  price  fixing  and  other  anticompetitive 
agreements,  mergers,  monopolistic  practices  such  as  tying  arrangements,  predatory 
pricing,  and  use  of  most -favored-nation  clauses  to  foreclose  opportunities  of  compet- 
ing health  plans. 

HIPC's  might  also  perform  useful  functions  in  evaluating  hospital  mergers  and 
various  other  kinds  of  mergers  and  joint  ventures.  Presumably  an  HIPC  would  be 
in  an  ideal  position  to  advise  on  the  probable  competitive  effects  of  a  merger  or  com- 
petitor collaboration  in  its  area.  The  hospital  industry  is  currently  seeking  broader 
freedom  to  merge  or  consolidate  operations,  and  it  should  be  possible  in  the  health 
reform  legislation  to  expand  their  options  in  this  regard  and  to  limit  their  exposure 
to  costly  litigation  by  letting  HIPC's  resolve  difficult  questions,  perhaps  in  consulta- 
tion with  the  FTC.  Because  HIPC's  will  have  a  direct  interest  in  efficiency  as  well 
as  price  and  quality  competition,  they  are  ideally  positioned  to  make  the  critical 
trade-offs. 

Senator  Metzenbaum.  Thank  you  very  much. 
Mr.  ValGene  Devitt,  president  of  the  Ukiah  Valley  Medical  Cen- 
ter, we  are  happy  to  have  you  with  us,  sir. 

STATEMENT  OF  VALGENE  DEVITT 

Mr.  Devitt.  Thank  you,  Senator.  My  name  is  ValGene  Devitt.  I 
am  president  of  the  Ukiah  Valley  Medical  Center,  a  not-for-profit 
hospital  located  in  Ukiah,  CA.  Ukiah  is  a  small  rural  community 
of  approximately  14,000  people  located  in  Mendocino  County,  just 
over  100  miles  north  of  San  Francisco  on  Highway  101.  The  Ukiah 
Valley  Medical  Center  is  a  94-bed  rural  hospital. 

I  am  here  to  tell  you  about  our  4V2-year  odyssey  that  started  in 
August  1988  when  Ukiah  Valley,  then  a  43-bed  hospital,  an- 
nounced its  plan  to  acquire  the  assets  of  Ukiah  General  Hospital, 
a  51-bed  hospital  in  Ukiah,  CA,  and  the  FTC  decided  to  investigate 
and  challenge  that  transaction. 

Anyone  who  has  familiarity  with  the  hospital  industry  knows 
that  a  50-bed  hospital  is  inefficient.  As  the  economists  would  say, 
it  is  on  the  wrong  side  of  the  cost  curve.  Most  health  care  profes- 
sionals are  incredulous  when  I  tell  them  that  the  Federal  Govern- 
ment has  been  prosecuting  us  based  on  the  premise  that  this  acqui- 
sition injured  competition  and  might  hurt  consumers. 

In  the  interests  of  the  committee's  time,  I  am  going  to  make 
some  brief  statements  and  would  request  that  I  be  permitted  to 
submit  the  full  written  document. 

Senator  Metzenbaum.  All  of  the  witnesses'  entire  statements 
will  be  included  in  the  record. 


relieves  municipalities  and  their  officials  "acting  in  an  official  capacity"  of  liability  for  money 
damages  and  attorneys'  fees  in  antitrust  actions;  only  prospective  relief  can  be  obtained.  The 
analogy  between  HIPC's  and  municipal  corporations  is  close  enough  to  make  the  LGGA  a  pos- 
sible model  for  the  reform  legislation  to  follow.  In  my  view,  a  right  to  obtain  prospective  relief, 
especially  given  courts'  predictable  liberality  in  granting  preliminary  injunctions,  would  provide 
quite  sufficient  remedies  for  providers  aggrieved  by  HIPC  abuses.  I  would  suggest,  however, 
that,  in  the  interest  of  fairness,  HIPC's  be  required  to  pay  the  attorneys'  fees  of  successful  plain- 
tiffs. Private  parties  should  enjoy  comparable  immunity  in  participating  in  activities  initiated 
or  overseen  by  an  HIPC. 
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Mr.  Devitt.  Thank  you,  Senator.  In  light  of  the  fact  that  the 
Government  pays  the  lion's  share  of  the  health  care  dollar  at  hos- 
pitals like  mine,  you  would  think  that  our  national  policy  would  be 
aimed  at  making  these  hospitals  more  efficient.  I  have  attached  an 
exhibit  to  my  testimony  that  is  a  bar  chart  that  shows  that  over 
65  percent  of  the  patient  admissions  at  my  hospital  are  paid  for  by 
Medicare  or  MediCal.  This  chart  shows  that  there  has  been  a 
growth  in  managed  care.i  Obviously,  the  prices  we  set  have  noth- 
ing to  do  with  what  we  get  paid  by  87  percent  of  the  patients  we 
serve.  ; 

Prior  to  the  consolidation  of  these  hospitals,  each  hospital  was 
operating  at  an  average  occupancy  of  about  25  patients  a  day.  On 
some  days,  we  had  as  few  as  six  patients.  It  is  very  difficult  to 
spread  the  fixed  costs  of  operating  a  hospital  and  the  costs  for  nec- 
essary staffing  for  nurses  and  other  personnel  over  such  a  small 
volume  of  patients.  Unlike  other  industries,  hospitals  cannot  easily 
downsize  when  patient  volume  is  low  and  still  maintain  licensure 
and  accreditation. 

We  purchased  the  assets  of  Ukiah  General  Hospital  for  approxi- 
mately $6  million.  That  amount  is  too  small  to  require  a  Hart- 
Scott-Rodino  filing.  Thus,  you  can  imagine  how  surprised  we  were 
when  the  FTC  called  on  the  eve  of  the  closing  and  indicated  they 
wanted  to  investigate  this  transaction. 

From  the  moment  the  FTC  first  advised  Ukiah  Valley  on  August 
10,  1988,  that  it  was  going  to  investigate  this  transaction,  we  met 
with  the  FTC  and  asked  them  to  recognize  that  any  combination 
of  two  small  and  financially  weak  hospitals  that  resulted  in  a  com- 
bined efficient  entity  was  clearly  more  beneficial  than  harmful  in 
virtually  any  setting,  but  certainly  in  a  rural  area  such  as  Ukiah. 

Unfortunately,  our  efforts  to  persuade  the  FTC  not  to  proceed 
were  unsuccessful  even  after  an  administrative  law  judge  of  the 
FTC  ruled  that  they  did  not  have  jurisdiction  in  our  case.  We  ulti- 
mately had  a  2-week  trial  in  July  of  last  year  in  San  Francisco.  We 
are  gratified  that  we  now  have  a  decision  by  the  chief  administra- 
tive law  judge,  Lewis  Parker,  in  our  favor  which  carefully  docu- 
ments the  overwhelming  evidence  showing  that  this  transaction  did 
not  injure  competition  or  hurt  consumers. 

In  this  regard,  the  judge's  findings  are  unremarkable  to  anyone 
knowledgeable  with  the  health  care  industry,  but  being  dragged 
through  this  process  for  4  years  has  exacted  a  very  high  cost,  and 
in  light  of  the  FTC's  current  appeal  of  the  judge's  sound  decision, 
it  is  still  not  over. 

I  challenge  the  FTC  to  identify  for  you  any  negative  impact  on 
competition  that  has  occurred  as  a  result  of  this  transaction.  They 
did  not  offer  any  admissible  evidence  to  any  actual  injury  to  com- 
petition at  trial.  They  merely  relied  on  a  presumption  based  on 
their  analysis  of  concentration.  They  did  not  even  ask  their  expert 
to  look  at  the  data  reflecting  the  postacquisition  operations  and  ef- 
ficiencies. 

As  it  turned  out,  the  trial  judge  ended  up  rejecting  the  FTC's 
view  of  the  market  because  he  agreed  that  we  compete  with  three 
large  hospitals  in  Santa  Rosa,  CA,  which  is  60  miles  to  the  south 

'Due  to  reproduction  problems  (four  colors)  this  chart  has  been  retained  in  committee  files. 
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of  Ukiah.  A  patient  origin  study  shows  that  25  percent  of  the  peo- 
ple in  our  service  area  that  are  seeking  hospitahzation  went  to 
these  hospitals.  In  fact,  the  doctors  called  as  witnesses  by  the  FTC 
testified  that  they  sent  patients  there  regularly. 

Unfortunately,  rural  hospitals  are  especially  vulnerable  to  fail- 
ure. Statistics  prove  that  the  trends  to  fewer  admissions  and  short- 
er lengths  of  stay  have  a  disproportionate  impact  on  rural  hos- 
pitals. In  1988  alone,  43  rural  community  hospitals  closed,  and  39 
of  these  had  fewer  than  100  beds.  Significantly,  economists  of  the 
FTC's  Bureau  of  Economics  in  a  1991  article  discussed  the  numer- 
ous studies  which  conclude  that  hospitals  with  less  than  200  beds 
are  inefficient. 

The  financial  situation  of  Ukiah  General  Hospital  was  particu- 
larly precarious  at  the  time  of  the  acquisition.  Income  had  declined 
steadily  to  a  substantial  loss  for  the  9  months  ending  in  June  1988. 
At  the  time  of  acquisition,  Ukiah  General's  balance  sheet  reflected 
a  negative  net  worth  and  a  high  debt  burden  and  substantial  reli- 
ance on  its  parent  organization,  a  for-profit  corporation  that  was  al- 
ready heavily  in  debt. 

Senator  Metzenbaum.  Why  don't  you  take  another  minute  or  so? 

Mr.  Devitt.  ok,  thank  you.  Senator.  We  were  trying  to  combine 
two  small  hospitals  into  an  efficient  operation,  and  that  is  what  the 
consolidation  was  all  about  in  1988.  We  had  projected  that  we 
could  eliminate  duplicative  services  and  equipment  and  we  would 
have  a  cost  savings  of  approximately  $3  million  in  annual  savings. 
We  also  projected  a  $2.5  million  savings  in  one-time  avoidance  of 
purchases.  As  it  turned  out,  all  of  these  savings  have  been  realized 
and,  in  fact,  we  have  exceeded  that  amount  by  $400,000. 

Significantly,  as  of  December  3,  1991,  Ukiah  Valley  has  saved 
over  $11,100,000  in  efficiencies  from  this  acquisition.  Our  experi- 
ence demonstrates  that  significant  efficiencies,  cost  savings  and 
quality  of  care  improvements  result  from  the  merger  of  two  small 
rural  hospitals.  I  am  not  here  to  ask  that  the  Congress  or  the  FTC 
exempt  us  from  FTC  laws,  but  Congress  should  examine  whether 
the  current  enforcement  of  FTC  policy,  as  reflected  by  the  Ukiah 
prosecution,  is  appropriate  and  is  in  the  best  interests  of  the  people 
our  antitrust  laws  and  the  national  health  care  policy  are  meant 
to  benefit. 

The  policy  should  be  to  permit  the  combination  of  small  hos- 
pitals, especially  when  such  a  combination  results  in  a  facility  with 
100  or  fewer  acute  care  beds.  We  will  promote  higher  quality  care 
for  rural  America  and  we  will  help  reduce  the  Nation's  health  care 
bill. 

Thank  you.  Senator. 

[The  prepared  statement  of  Mr.  Devitt  follows:] 

Prepared  Statement  of  ValGene  Devitt 

My  name  is  ValGene  Devitt.  I  am  President  of  Ukiah  Valley  Medical  Center,  a 
not-for-profit  hospital  located  in  Ukiah,  California.  Ukiah  is  a  small  rural  commu- 
nity of  approximately  14,000  people  located  in  Mendocino  County,  approximately 
100  miles  north  of  San  Francisco  on  Highway  101.  Ukiah  Valley  is  a  94-bed  hospital 
today. 

I  am  here  to  tell  you  about  our  four  and  a  half  year  odyssey  that  started  in  Au- 
gust of  1988  when  Ukiah  Valley,  then  a  43-bed  hospital,  announced  its  plan  to  ac- 
quire the  assets  of  Ukiah  General  Hospital,  a  51-bed  hospital  in  Ukiah,  California 
and  the  FTC  decided  to  investigate  and  challenge  that  transaction. 
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Anyone  who  has  the  shghtest  famiharity  with  the  hospital  industry  knows  that 
a  50-bed  hospital  is  woefully  inefficient.  As  the  economists  would  say,  it  is  on  the 
wrong  side  of  the  cost  curve.  Most  health  care  professionals  are  incredulous  when 
I  tell  them  that  the  federal  government  has  been  prosecuting  us  based  on  the 
premise  that  this  acquisition  injured  competition  and  might  hurt  consumers.  In  my 
written  version  of  my  testimony  I  have  included  footnotes  that  will  provide  you  witn 
articles  and  studies  that  show  50-bed  hospitals  are  very  inefficient  and  even  poten- 
tially dangerous. 

In  light  of  the  fact  that  the  government  pays  the  lion's  share  of  the  health  care 
dollar  at  hospitals  like  mine,  you  would  think  that  our  national  policy  would  be 
aimed  at  making  these  hospitals  more  efficient.  I  have  attached  as  an  ejchibit  to  my 
testimony  a  bar  chart  *  that  shows  that  over  65  percent  of  the  patient  admissions 
at  my  hospital  are  paid  for  by  Medicare  or  MediCal.  This  chart  also  shows  the 
growth  in  managed  we  have  experienced. 

Prior  to  the  consolidation  of  these  hospitals,  each  hospital  was  operating  at  an  av- 
erage occupancy  of  about  twenty-five  patients  per  day.  To  have  an  average  of  twen- 
ty-five patients  per  day,  on  some  days  we  had  as  few  as  six  patients.  It  does  not 
take  a  genius  to  recognize  that  it  is  very  difficult  to  spread  the  fixed  costs  of  operat- 
ing a  hospital  and  the  costs  for  the  necessary  staffing  of  nurses  and  other  personnel 
over  such  a  small  volume  of  patients.  Unlike  other  industries,  hospitals  are  highly 
regulated  by  state  and  federal  regulatory  agencies  as  well  as  the  Joint  Commission, 
and,  therefore,  they  cannot  easily  downsize  even  when  patient  volume  is  so  low  if 
they  are  to  maintain  licensure  and  accreditation. 

We  purchased  the  assets  of  Ukiah  General  for  approximately  $6  million.  That 
amount  is  too  small  to  require  a  Hart-Scott-Rodino  filing.  Thus,  you  can  imagine 
how  surprised  we  were  when  the  FTC  called  us  on  the  eve  of  the  closing  indicating 
they  wanted  to  investigate  this  transaction. 

From  the  moment  the  FTC  first  advised  Ukiah  Valley  on  August  10,  1988  that 
it  was  going  to  conduct  a  preliminary  investigation  of  the  acquisition  of  the  assets 
of  Ukiah  General,  we  met  with  the  FTC  and  asked  them  to  recognize  that  given 
the  decreases  in  inpatient  utilization  reflected  in  national  trends  and  specifically  the 
economies  of  scale  facing  small  hospitals,  that  it  was  obvious  that  any  combination 
of  two  small  and  financially  weak  hospitals  that  resulted  in  a  combined  entity  of 
less  than  100  beds  was  clearly  more  beneficial  than  harmful  in  virtually  any  setting 
but  certainly  in  a  rural  area  such  as  Ukiah.  We  also  asked  them  to  consider  our 
objection  to  their  jurisdiction  in  light  of  the  fact  that  the  FTC  does  not  have  jurisdic- 
tion over  not-for-profit  corporations  or  assets  acquisitions  by  not-for-profits.  Since  I 
am  not  a  lawyer,  I  will  leave  the  explanation  of  that  legal  issue  to  the  footnotes 
of  my  written  submission. 

On  August  10,  1988,  the  FTC  issued  an  extensive  request  for  information.  Right 
away  representatives  of  Ukiah  Valley  met  with  the  FTC  to  fully  inform  the  FTC 
of  the  reasons  this  transaction  was  beneficial  to  our  community.  This  was  the  same 
information,  though  updated,  that  was  later  relied  upon  in  the  decision  of  the  FTC's 
Chief  Administrative  Law  Judge,  ruling  in  our  favor  at  the  conclusion  of  a  two  week 
evidentiary  trial  held  this  past  July  in  San  Francisco.  In  1988,  the  FTC  did  not  seek 
an  injunction  against  us  so  we  went  ahead  with  the  transaction  and  began  the  con- 
solidation process.  In  fact,  through  September  1988  to  the  beginning  of  1989,  Ukiah 
Valley  reported  efficiencies  to  the  FTC  and  provided  numerous  relevant  documents 
despite  our  objections  to  the  FTC's  jurisdiction. 

Prior  to  the  FTC  issuing  an  administrative  complaint,  Ukiah  Valley  representa- 
tives came  to  Washington,  D.C.  and  met  v/ith  each  Commissioner  and  explained  the 
problems  plaguing  these  small  Ukiah  hospitals.  We  also  presented  detailed  informa- 
tion on  efficiencies,  economies  of  scale  and  quality  of  care  improvements. 

Unfortunately,  our  efforts  to  persuade  the  FTC  to  address  its  jurisdiction  and 
problems  facing  small  rural  hospitals  forthrightly  as  a  threshold  matter  failed  and 
we  have  bounced  back  and  forth  through  various  levels  of  the  FTC  and  the  courts 
for  four  and  a  half  years.  We  went  through  exhaustive  discovery  and  ultimately  a 
two-week  trial  held  in  July  of  last  year  in  San  Francisco.  We  are  gratified  that  we 
now  have  a  decision  in  our  favor  which  carefully  documents  the  overwhelming  evi- 
dence showing  this  transaction  did  not  injure  competition  or  hurt  consumers.  The 
judge  found  that  the  transaction  benefited  consumers  and  will  lead  to  an  improve- 
ment in  the  quality  of  care.  In  this  regard,  the  judge's  findings  are  unremarkable 
to  anyone  knowledgeable  about  the  hospital  industry  today.  But  being  dragged 
through  this  process  for  over  four  years  has  exacted  a  very  high  cost.  And,  in  light 
of  the  FTC's  current  appeal  of  the  judge's  sound  decision,  it  still  is  not  over. 


*Due  to  reproduction  problems  (four  colors)  this  chart  has  been  retained  in  committee  files. 
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Our  effort  to  achieve  the  optimum  benefits  we  anticipated  from  consoUdation  have 
been  frustrated  by  the  diversion  of  significant  management  attention  and  resources 
from  the  task  of  providing  quahty  health  care.  This  has  hurt  us  and  the  Ukiah  com- 
munity we  serve.  I  have  no  quarrel  with  the  antitrust  laws,  but  it  is  hard  to  see 
how  the  application  of  those  laws  to  our  transaction  has  benefited  the  people  we 
serve  or  any  segment  of  the  public. 

As  I  mentioned,  because  we  were  well  below  the  Hart-Scott-Rodino  Act  threshold, 
we  were  not  required  to  wait  and  because  the  FTC  did  not  seek  an  injunction,  we 
went  ahead  with  our  closing  as  scheduled  in  August  of  1988.  Thus,  we  have  oper- 
ated on  a  consolidated  basis  for  four  and  a  half  years.  While  most  merger  cases 
today  require  enforcement  agencies  and  courts  to  guess  about  what  the  effect  on 
competition  might  be  in  the  future,  we  are  in  the  unique  position  of  having  an  ac- 
tual track  record  from  the  four  and  a  half  years  of  operation.  I  challenge  the  FTC 
to  identify  for  you  any  negative  impact  on  competition  that  has  occurred  because 
of  this  transaction.  They  did  not  offer  any  evidence  of  an  actual  injury  to  competi- 
tion at  trial.  They  merely  relied  on  a  presumption  based  on  their  analysis  of  con- 
centration. And  since  they  took  the  position  that  concentration  was  the  only  issue 
they  waged  a  battle  of  experts  over  the  extent  of  the  market.  They  did  not  even  ask 
their  expert  to  look  at  data  reflecting  the  post  acquisition  operations  and  effi- 
ciencies. I  can  assure  you  that  when  you  are  only  running  one  emergency  room,  one 
pathology  lab,  one  radiology  department,  one  OB  unit  and  so  forth  for  a  combined 
patient  population,  you  are  saving  some  enormous  costs. 

What  is  particularly  frustrating  to  a  hospital  management  team  of  a  small  not- 
for-profit  hospital  is  that  an  agency  like  the  FTC  gets  so  caught  up  in  its  own  pre- 
sumptions and  procedure  that  it  cannot  look  at  the  reality  of  what  has  occurred. 
It  cannot  admit  that  our  transaction  was  beneficial  for  the  community  because  it 
preserved  and  improved  health  care  in  this  community. 

As  it  turned  out,  the  trial  judge  ended  up  rejecting  the  FTC's  view  of  the  market 
because  he  agreed  that  we  compete  with  the  three  larger  hospitals  in  Santa  Rosa, 
60  miles  south  of  Ukiah.  There  are  three  hospitals  in  Santa  Rosa:  Santa  Rosa  Me- 
morial with  225  beds.  Kaiser  with  110  and  Community  with  145.  The  patient  origin 
data  showed  that  25  percent  of  the  people  in  our  service  area  seeking  hospitalization 
went  to  these  hospitals.  In  fact,  the  doctors  called  as  witnesses  by  the  FTC,  testified 
to  sending  patients  there  regularly.  And  this  competition  is  even  more  intensive 
today  because  two  separate  new  physician  groups  affiliated  with  the  Santa  Rosa 
hospitals  have  recently  opened  offices  in  Ukiah  to  see  patients.  They  are  directing 
those  patients  to  Santa  Rosa  for  hospitalization.  We  had  been  telling  the  FTC  for 
over  three  years  that  we  did  not  think  their  view  of  the  market  made  any  sense 
and  we  asked  to  see  whatever  studies  or  data  they  were  relying  on  to  support  a  nar- 
rower market.  This  was  not  forthcoming  and  we  did  not  discover  their  basis  until 
experts  were  deposed  right  before  trial. 

Apparently  there  is  no  way  that  the  FTC  can  re-examine  its  premise  after  it  gets 
going  on  a  case  and  say.  Gee,  our  prediction  of  negative  consequences  four  or  more 
years  ago  was  off  base.  Once  a  complaint  is  voted,  the  FTC  commissioners  then  be- 
come judges  and  cannot  conmunicate  with  the  staff  regarding  the  progress  of  a  case. 
So,  if  the  FTC  staff  were  to  have  misgivings  about  a  case  because  discovery  did  not 
bear  out  their  original  theory,  that  cannot  effectively  be  communicated  to  the  FTC 
commissioners  to  precipitate  a  reconsideration  of  the  wisdom  of  pursuing  the  case. 

[*  *  *  =  The  following  paragraph  may  be  omitted  in  my  oral  presentation] 

Let  me  elaborate  very  briefly  on  these  issues.  First,  the  jurisdictional  issue  is 
probably  best  left  for  lawyers  to  debate.  Let  me  just  say  that  it  has  been  unques- 
tioned for  at  least  twenty-five  years  that  the  FTC  does  not  have  jurisdiction  over 
not-for-profit  corporations,  i  The  FTC  admits  that  its  jurisdiction  under  section  4  of 
the  FTC  Act  does  not  reach  not-for-profits.2  To  challenge  an  acquisition  of  assets 
under  section  7  of  the  Clajrton  Act,  the  FTC  must  first  have  jurisdiction  under  its 
own  Act.  This  construction  of  section  7  is  clear  from  the  Supreme  Court's  decision 
in  the  Philadelphia  National  Bank  case. 3 


^Community  Blood  Bank  of  the  Kansas  City  Area,  Inc.  v.  FTC,  405  F.2d  1011  (8th  Cir.  1969). 

^Hearings  before  the  Subcommittee  on  Transportation  and  Hazardous  Materials  of  the  House 
of  Representatives  Committee  on  Energy  and  Commerce.  101st  Cong.,  1st  Sess.  (1989)  (statement 
of  William  C.  McLeod,  Director  of  the  FTC's  Bureau  of  Consumer  Protection);  see  also  Charles 
A.  James,  Deputy  Assistant  Attorney  General,  Antitrust  Division,  United  States  Department  of 
Justice,  Remarks  before  the  National  Health  Lawyers  Association  (Jan.  31,  1992). 

^United  States  v.  Philadelphia  National  Bank,  374  U.S.  321,  336  and  336  n.ll  (1963). 
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However,  to  reach  acquisitions  by  not-for-profit  hospitals  the  FTC  has  had  to  re- 
sort to  a  convoluted  argument  that  another  section  of  the  Clayton  Act  is  a  separate 
grant  of  jurisdiction.  This  novel  argument  is  contrary  to  the  Supreme  Court's  inter- 
pretation of  the  Clayton  Act  and  the  FTC  Act  as  expressly  stated  in  Philadelphia 
National  Bank.  We  pointed  this  out  to  the  FTC  but  have  found  ourselves  caught 
up  in  a  crusade  by  the  FTC  to  expand  its  jurisdiction  so  it  can  regulate  not-for-profit 
hospitals.  Footnoted  below  you  will  see  the  four  and  a  half  year  chronicle  of  our  at- 
tempt to  obtain  a  final  ruling  on  this  jurisdictional  issue,  a  trek  that  has  taken  us 
from  the  Ninth  Circuit,  to  the  ruling  by  Chief  Administrative  Law  Judge  Parker 
agreeing  with  us  that  the  FTC  has  no  jurisdiction,  to  the  reversal  of  that  decision 
by  the  full  commission  and  to  a  pending  appeal  in  the  District  of  Columbia  Circuit. ■» 

Let  me  elaborate  briefly  on  my  observations  about  the  competitive  effects  of  this 
transaction  and  how  the  FTC's  challenge  has  affected  our  ability  to  deliver  high 
quality  health  care  efficiently  in  our  community. 

As  this  panel  is  probably  well  aware,  hospitals  are  closing  at  unprecedented  rates 
due  to  rising  costs,^  changes  in  the  form  of  government  reimbursement  from  cost- 


4  On  August  29,  1988,  the  FTC  wrote  one  of  Ukiah  Valley's  attorneys,  reiterating  their  request 
for  extensive  information  without  addressing  the  jurisdictional  issue.  We  responded  and  again 
requested  that  the  agency  address  jurisdiction  as  a  threshold  matter. 

On  September  16,  1988,  the  FTC  claimed  jurisdiction  under  Clayton  Act  Section  11.  On  Sep- 
tember 30,  1988,  our  attorneys  pointed  out  that  the  Section  11  argument  had  just  been  ex- 
pressly rejected  in  United  States  v.  Carillon  Health  System,  which  held  that  "The  FTC  lacks 
jurisdiction  over  the  defendants  because  of  their  non-profit  status  (United  States  v.  Carilion 
Health  System,  No.  88-0249-R  (order  granting  motion  to  dismiss)  (W.D.  Va.  Sept.  30,  1988);  707 
F.  Supp.  840  (W.D.  Va.  1989),  affd,  892  F.2d  1042  (4th  Cir.  1989)). 

On  February  3,  1989,  the  FTC  issued  a  subpoena  duces  tecum  to  AHSAVest.  This  was  author- 
ized by  a  resolution  of  the  full  Commission. 

In  response  we  filed  a  petition  to  quash  the  subpoena  based,  in  part  on  lack  of  jurisdiction 
under  the  Clayton  Act. 

On  March  3,  1989,  the  Commission  conducted  a  hearing  on  the  Petition.  And  on  March  15, 
1989,  Commissioner  Calvani  denied  our  petition  (In  re  Adventist  Health  System /West,  5  Trade 
Reg.  Rep.  (CCH)  para.  22,658  (March  15,  1989)). 

The  full  Commission  affirmed  Commissioner  Calvani's  ruling  on  April  10,  1989,  directing 
AHSAVest  to  comply  with  the  subpoena  by  April  21,  1989.  We  did  not  comply  with  the  sub- 
poena, because  we  intended  to  raise  the  jurisdictional  defense  in  any  federal  action  attempting 
to  enforce  the  subpoena.  The  FTC  chose  not  to  try  to  enforce  its  subpoena  in  federal  court. 

Instead,  in  August  of  1989,  the  FTC  sent  Ukiah  Valley  and  AHSAVest  its  draft  administrative 
complaint  and  advised  Ukiah  Valley  and  AHSAVest  that  we  would  be  given  an  opportunity  to 
be  heard  prior  to  the  Commission  voting  on  the  complaint. 

During  the  weeks  of  October  2,  and  October  9,  1989,  our  representatives  personally  met  sepa- 
rately wdth  Chairman  Steiger  and  each  of  the  other  then  commissioners.  At  each  meeting,  we 
reiterated  the  jurisdictional  objection  and  explained  the  benefits  of  the  transaction. 

Despite  this  effort,  the  FTC  issued  its  complaint  on  November  7,  1989.  Ukiah  Valley  initiated 
an  action  in  federal  court  to  enjoin  the  FTC  (Ukiah  Valley  Medical  Center  v.  FTC,  1990-1  Trade 
Cas.  CCH  para.  68,916  (N.D.  Cal.  1990).  The  district  court,  however,  ruled  that  the  FTC  should 
first  decide  the  issue.  This  was  appealed  to  the  Ninth  Circuit,  which  affirmed  that  decision 
(Ukiah  Valley  Medical  Center  v.  FTC,  911  F.2d  261  (9th  Cir.  1990)).  We  then  filed  a  motion 
to  dismiss  the  administrative  complaint  before  the  Administrative  Law  Judge  based  on  the 
FTC's  lack  of  jurisdiction  over  not-for-profits.  Now  chief  administrative  law  judge,  Lewis  F. 
Parker,  dismissed  the  FTC's  complaint  f^r  lack  of  jurisdiction  and  ruled  in  favor  otour  position 
that  the  FTC  lacked  jurisdiction  (In  re  Adventist  Health  System/West,  No.  92-34,  Aug.  2  1990). 
On  appeal,  on  August  2,  1991,  the  full  Commission  reversed  the  administrative  law  judge  and 
remanded  for  a  trial  on  the  merits  (In  re  Adventist  Health  System /West,  No.  92-34,  Aug.  2, 
1991). 

Based  on  our  view  that  the  FTC's  ruling  provided  the  final  agency  action  on  the  jurisdictional 
issue  that  the  Ninth  Circuit  had  thought  was  missing,  we  filed  a  new  federal  action  to  enjoin 
the  FTC  for  lack  of  jurisdiction,  this  time  in  the  United  States  District  Court  for  the  District 
of  Columbia.  The  court  denied  our  reguest  for  a  preliminary  injunction  and  granted  the  FTC's 
motion  to  transfer  the  case  to  the  Ninth  Circuit.  Ukiah  Adventist  Hospital  v.  FTC,  1991-2  Trade 
Cas.  (CCH)  para.  69,621  (D.D.C.  1991).  On  appeal,  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  affirmed.  Ukiah  Adventist  Hospital  v.  FTC,  1992-2  Trade  Cas. 
(CCH)  para.  70,078  (D.D.  Cir.  1992).  A  petition  for  rehearing  and  suggestion  for  rehearing  en 
banc  was  filed  on  February  12,  1993. 

There  are  apparently  one  or  two  decisions,  depending  on  how  you  count,  that  now  support 
the  FTC's  view  (FTC  v.  University  Health,  Inc.,  938  F.2d  1206  (11th  Cir.  1991);  United  States 
v.  Rockford  Memorial  Corp.,  898  F.2d  1278  (7th  Cir.)  (in  dicta),  cert,  denied,  111  S.Ct.  295 
(1990)),  though  at  least  one  final  decision,  affirmed  by  the  Fourth  Circuit  support  ours  (United 
States  v.  Carilion  Health  Svstem,  No.  88-0249-R  (order  granting  motion  to  dismiss)  (W.D.  Va. 
Sept.  30,  1988);  707  F.  Supp.  840  (W.D,  Va.  1989),  affd,  892  F.2d  1042  (4th  Cir.  1989)). 

6 See,  e.g..  Cole  and  Sizing,  Cole  Nurse  Compensation  Survey,  Modern  Healthcare,  December 
2,  1988,  at  24;  Wagner,  Weighing  the  Cost  of  New  Technology,  Modern  Healthcare,  November 
18,  1988,  at  43.  See  Freudenheim,  Rising  Number  of  Hospitals  Forced  to  Close,  N.Y.  Times,  June 
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based  payments  to  fixed  payments  per  service,^  and  diflficulties  hospitals  confront 
in  spreading  their  costs  due  to  falling  occupancy  rates.'' 

At  the  time  we  embarked  on  the  acquisition  of  our  50  bed  rival  hospital,  the  num- 
ber of  hospital  closures  in  the  country  was  astonishing.  In  1988,  eighty-one  (81)  hos- 
pitals closed. 8  From  1980  to  1989,  698  hospitals  closed.s  These  trends  have  contin- 
ued. Knowledgeable  observers  predict  that  40  percent  of  all  hospitals  will  be  closed 
or  converted  to  other  uses  by  the  year  2000.  lo 


Changes  in  national  health  care  policy  have  contributed  to  the  causes  leading  tD 
the  increasing  number  of  hospital  closures.  In  the  1950's,  the  Hill-Burton  Act,  42 
U.S.C.  section  291  (1982),  encouraged  the  construction  of  health  care  facilities. 
Then,  in  the  1960's,  the  Medicare  and  Medicaid  programs  enlarged  access  to  health 
care  services.  These  programs  reimbursed  hospitals  for  their  costs  in  providing  such 
health  care.  Thus,  hospitals  were  encouraged  to  invest  in  the  construction  of  expen- 
sive facilities  with  little  concern  for  efficiency. 


These  trends  pushed  health  care  costs  upward.  Congress  responded  to  these  in- 
creased costs  by  passing  the  Social  Security  Amendments  of  1983. n  This  legislation 
provided  that  hospitals  would  be  reimbursed  on  the  basis  of  prospectively  deter- 
mined, fixed  rates,  regardless  of  the  actual  costs  incurred  by  hospitals.  This  pro- 
gram has  squeezed  overcapacity  out  of  the  health  care  system  and  forced  hospitals, 
in  particular,  to  become  more  efficient.  Because  the  reimbursement  rates  have 
lagged  considerably  behind  actual  increases  in  costs  and  because  government  pro- 
grams constitute  approximately  40  percent  of  hospital  revenues,  some  hospitals 
have  been  forced  to  shut  down.  12 


Significantly,  insurers  have  also  contributed  to  hospital  closures  by  discouraging 
admissions  to  hospitals.  Fewer  admissions,  shorter  lengths  of  stay  and  the  growth 
of  outpatient  treatment  have  exacerbated  the  problem  of  excess  capacity  at  many 
hospitals.  For  example,  the  American  Hospital  Association  reported  that  from  1980 
to  1987,  admissions  per  thousand  population  decreased  from  161  to  131  and  from 
1977  to  1987,  average  hospital  occupancy  fell  from  7  percent  to  less  than  65  per- 
cent. i3  And  the  growth  of  outpatient  care  has  also  been  fueled  by  advancing  tech- 
nology. What  we  once  considered  to  be  major  surgical  procedures  requiring  a  three 
day  stay  are  now  routinely  handled  on  an  outpatient  basis. 

The  American  Hospital  Association  explained  that: 


23,  1988,  at  A17,  Col.  1;  Office  of  Evaluation  and  Inspections,  Office  of  Inspector  Gen.,  U.S. 
Dep't  of  Health  &  Human  Services,  Why  Hospitals  Close,  Modern  Healthcare,  March  24,  1989, 
at  24. 

eSee  Touche  Ross,  U.S.  Hospitals:  The  Future  of  Health  Care— -A  Survey  of  U.S.  Hospital  Ex- 
ecutives and  Presidents  of  Medical  Staffs  on  the  Challenges  They  Face  in  an  Environment  of 
Enormous  Change,  June  1988,  at  4;  See  also  McCarthy,  DRG's—Five  Years  Later,  The  New  Eng. 
J.  of  Med,,  June  23,  1988,  at  1683-4.  See  American  Hosp.  Ass'n,  Hospital  Statistics— Data  from 
the  American  Hospital  Association  1988  Annual  Survey,  1988,  at  XXV;  Prospective  Payment  As- 
sessment Commission,  Medicare  Prospective  Payment  and  the  American  Health  Care  System:  Re- 
port to  the  Congress,  1990,  at  52. 

''See  Touche  Ross,  U.S.  Hospitals:  The  Future  of  Health  Care— A  Survey  of  U.S.  Hospital  Ex- 
ecutives and  Presidents  of  Medical  Staffs  on  the  Challenges  They  Face  in  an  Environment  of 
Enormous  Change,  June  1988,  at  4;  See  also  Bureau  of  the  Census,  U.S.  Dep't  of  Commerce, 
Statistical  Abstract  of  the  U.S.  1989,  1989,  at  102. 

sBurda,  Why  Hospitals  Close,  Modern  Healthcare  (March  24,  1989)  at  24. 

sAmerican  Hospital  Ass'n.,  Hospital  Closures  1980-1989:  A  Statistical  Profile  at  6  (March 
1990). 

10  See  Hackbarth,  Jones,  Moran  and  Rubin,  A  Report  by  Lewin/ICF,  A  Division  of  Health  Care 
and  Sciences  Research,  Inc.,  to  the  National  Committee  for  Quality  Health  Care,  Washington, 
D.C.,  Critical  Condition,  America's  Health  Care  in  Jeopardy  (1988)  at  13. 

1142  U.S.C.  sec.  1395w  (1982),  as  amended  by  Social  Security  Amendments  of  1983  Pub.  L. 
No.  98,  Title  VI,  sec.  601. 

12  See  Campbell  and  Teevans,  Mixed  Signals:  Recent  Cases  Make  the  Legality  of  Future  Hos- 
pital Mergers  Less  Predictable,  59  ABA  Antitrust  L.J.  1005,  1009-12  (1991);  Brief  of  American 
Hospital  Association  as  Amicus  Curiae  in  Support  of  Petition  for  Writ  of  Certiorari  at  3-7,  Unit- 
ed States  v.  Rockford  Memorial  Corp.,  No.  90-162, 

13  American  Hospital  Ass'n.,  Hospital  Statistics  1988  at  xxvi,  xxxii-iii. 
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[t]hese  cost-containment  measures  have  led  to  a  decline  in  both  admissions 
to  hospitals  and  the  length  of  hospital  stays  *  *  *  Outpatient  visits  to  hos- 
pitals have  increased  by  160  percent  since  1980;  indeed,  according  to  the 
latest  data,  since  1986  outpatient  visits  have  exceeded  inpatient  days.  Al- 
most half  of  all  surgical  procedures  are  now  outpatient  procedures,  and 
growth  in  outpatient  revenues  far  outstrips  growth  in  inpatient  revenues,  i-* 

Unfortunately,  small  rural  hospitals  are  especially  vulnerable  to  failure  under 
these  conditions.  Statistics  prove  that  these  trends  have  a  disproportionate  impact 
on  small,  rural  hospitals.  Between  1980  and  1988,  of  the  445  community  hospitals 
closed,  206  were  rural  hospitals;  and  from  1986  to  1988,  the  number  of  rural  hos- 
pital closures  outnumbered  urban  hospital  closures.  In  1988  alone,  43  rural  commu- 
nity hospitals  closed,  and  39  of  these  had  fewer  than  100  beds,  is  Forty-four  rural 
community  hospitals  closed  in  1989.16 

Small  rural  hospitals  are  especially  vulnerable  because  they  are  terribly  ineffi- 
cient. They  cannot  spread  their  fixed  costs  over  a  high  enough  volume  of  patients. 
As  long  ago  as  1967,  prominent  study  found  that  as  hospital  size  increases,  average 
cost  declines  until  reaching  an  average  daily  census  of  approximately  190  patients,  i'' 
This  study  found  that  even  for  hospitals  in  the  simplest  service  category  group,  min- 
imum average  cost  was  not  achieved  until  average  census  reached  60  patients  per 
day.  18  These  findings  are  unsurprising  and  have  been  validated  again  and  again,  i^ 

Significantly,  economists  in  the  FTC's  Bureau  of  Economics  in  a  1991  article  re- 
cently discussed  the  numerous  studies  which  conclude  that  hospitals  with  less  than 
200  beds  are  inefficient: 

A  recent  review  of  the  literature  on  hospital  cost  function  estimation  [foot- 
note omitted]  found  that  most  analyses  characterize  production  of  hospital 
services  as  having  constant  returns  to  scale  or  constant  unit  cost  with  in- 
creasing output  once  a  threshold  of  approximately  200  beds  is  reached, 
[footnote  omitted]  Thus,  most  of  these  studies  indicate  that  hospitals  below 
this  size  prior  to  the  acquisition  are  not  capable  of  producing  hospital  serv- 
ices with  maximum  efficiency. 20 

These  economic  facts  of  life  make  everyone  in  the  health  care  industry  question  the 
appropriateness  of  the  Ukiah  prosecution. 

Prior  to  August  1988,  Ukiah  had  three,  very  small,  acute  care  general  hospitals — 
Ukiah  Adventist  Hospital,  Ukiah  General  Hospital,  and  Mendocino  Community  Hos- 
pital. Respectively,  they  had  43  beds,  51  beds  and  56  beds.  In  addition  to  the  econo- 
mies of  scale  problems  facing  these  very  small  hospitals,  they  each  suffered  from 
extremely  low  occupancy  rates.  When  hospitals  like  these  are  operating  at  a  50  per- 
cent occupancy  rate  and  sometimes  have  only  six  patients  in  tnem,  they  are  finan- 
cially weak  and  are  particularly  vulnerable  to  being  hit  with  a  financial  disaster 
such  as  incurring  one  Medicare  outlier.  (A  Medicare  outlier  is  a  Medicare  patient 
whose  treatment  greatly  exceeds  the  DRG  reimbursement  schedule.  Even  after  re- 
ceiving whatever  extra  reimbursement  is  available,  the  hospital  absorbs  significant 
extraordinary  costs.) 

The  financial  situation  of  Ukiah  General  was  particularly  precarious  at  the  time 
of  the  acquisition.  Income  had  been  declining  steadily  to  a  breakeven  position  in 
1987  and  to  a  substantial  loss  for  the  nine  months  ending  June  30,  1988.  At  the 
time  of  acquisition,  Ukiah  General's  balance  sheet  reflected  a  negative  net  worth, 
a  high  debt  burden,  and  substantial  reliance  on  its  parent  organization,  a  for-profit 
corporation  that  was  already  heavily  in  debt.  Irrespective  of  whether  the  technical 
requirements  of  a  failing  company  defense  could  be  met  here,  as  the  FTC  applies 
that  doctrine,  no  one  could  dispute  the  fact  that  hospitals  are  an  industry  in  de- 


i-*  Brief  of  American  Hosp.  Ass'n  as  Amicus  Curiae,  supra  at  5-6. 

15  Hospital  Data  Center,  American  Hospital  Association,  Hospital  Closures  1980-1988:  A  Sta- 
tistical Profile,  1989,  at  5. 

16  American  Hospital  Ass'n,  Hospital  Closures  1980-89:  A  Statistical  Profile  at  24  (March 
1990). 

i^Carr  &  Feldstein,  The  Relationship  of  Cost  to  Hospital  Size,  2  Inquiry  60  (March  1967). 

18 See  also  Blackstone  &  Fuhr,  Hospital  Mergers  and  Antitrust:  An  Economic  Analysis,  14  J. 
Health  Pol.,  Pol'y  &  L.  383,  383  (1989);  Christiansen  &  Finch,  Rural  Hospital  Costs:  An  Analysis 
with  Policy  Implications,  Public  Health  Reports  at  423-33  (1981). 

19  Ira  Moscovice  &  Roger  A.  Rosenblatt,  A  Prognosis  for  the  Rural  Hospital,  J.  of  Rural  Health, 
Part  n,  July  1985,  at  13. 

20  Vita,  Langenfeld,  Miller,  and  Pautler,  Economic  Analysis  in  Health  Care  Antitrust,  7.  J. 
Contemp.  Health  L.  &  Pol'y  73,  97-8  (1991). 
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cline.2i  Given  the  trends  in  closures  of  small,  rural  hospitals,  Ukiah  General's  clo- 
sure was  a  distinct  possibility. 

Though  I  am  not  an  antitrust  expert,  I  would  point  out  that  Robert  Pitofsky  in 
his  critique  of  current  merger  enforcement  policy  in  the  December  issue  of  the 
Georgetown  Law  Journal  points  out  the  neea  to  have  a  more  lenient  enforcement 

Eolicy  with  respect  to  distressed  industries.  He  said,  "Indeed,  prominent  economists 
ave  pointed  out  that  the  strongest  case  for  permitting  mergers  in  order  to  achieve 
efficiency  arises  with  respect  to  failing  firms  and  distressed  industries. 22  The  theory 
as  to  why  financially  weak  firms  with  chronic  overcapacity  would  seek  to  merge 
with  rivals  that  have  the  same  problem  is  that  they  can  raise  capacity  utilization, 
mesh  complementary  assets,  drop  the  weaker  elements  of  each  organization  and  de- 
velop the  strengths  of  each. 

This  is  what  we  were  doing  when  we  decided  that  rather  than  withdraw  from 
Ukiah  we  would  address  our  efficiency  and  quality  concerns  by  combining  with 
Ukiah  General  Hospital.  Efficiency  considerations  were  a  key  to  Ukiah  Adventist's 
decision  to  acquire  Ukiah  General.  The  consolidation  of  Ukiah  Adventist  and  Ukiah 
General,  with  43  and  51  beds  respectively,  resulted  in  a  94-bed  hospital  which  bet- 
ter approximated  the  size  at  which  economies  of  scale  could  begin  to  be  achieved. 
We  moved  from  50  percent  capacity  utilization  to  60  percent. 

Prior  to  the  acquisition,  we  projected  that  we  could  eliminate  duplicative  clinical 
services,  administrative  functions,  and  related  overhead  expenses  to  achieve  a  cost 
savings  of  approximately  $3  million  in  annual,  ongoing  savings.  The  elimination  of 
dupUcative  obstetrical  related  services  alone  was  expected  to  effect  a  savings  of 
$500,000.  The  most  significant  short-run  savings  opportunity  resulting  from  the 
merger,  however,  was  expected  to  be  the  elimination  of  over  $1.7  million  in  overlap- 
ping and  duplicative  staffing  costs.  These  are  costs  that  would  otherwise  have  to  be 
paid  by  our  patients. 

A  $2.5  million  one-time  cost  savings  was  also  anticipated.  The  largest  one-time 
cost  savings  was  the  cancellation  of  plans  to  construct  and  equip  a  new  Birthing 
Center  at  Ukiah  Adventist  that  would  have  duplicated  facilities  at  Ukiah  General. 
We  also  anticipated  $400,000  in  savings  from  the  sale  of  duplicative  equipnent. 

As  it  turns  out,  all  these  savings  were  achieved.  Indeed,  the  savings  even  sur- 
passed those  expectations.  Ongoing  annual  cost  savings  exceeded  original  projec- 
tions by  almost  $400,000. 

Significantly,  as  of  December  3,  1991,  Ukiah  Valley  saved  over  $11,100,000  in  effi- 
ciencies as  a  result  of  the  acquisition. 

r*    +    *i 

Numerous  Ukiah  physicians,  government  officials,  third  party  payors,  and  com- 
mercial executives  endorsed  the  acquisition,  realizing  the  enormous  efficiencies 
which  could  be  achieved.  Obviously  when  you  previously  had  two  radiology  services 
and  after  the  consolidation  you  only  have  one,  you  could  have  at  least  one  physician 
who  perceives  himself  disadvantaged  by  the  transaction.  But  the  overwhelming 
weight  of  the  physician  testimony  at  trial  was  in  favor  of  this  transaction  and  the 
improvements  it  created.  This  included  physicians  who  would  no  longer  be  the  ex- 
clusive provider  of  emergency  or  pathology  services  at  one  of  the  hospitals. 

Economic  efficiency  has  the  added  benefit  of  freeing  revenues,  facilitating  the  redi- 
rection of  savings  toward  improving  the  quality  or  health  care  provided  in  Ukiah. 
By  October  1989,  Ukiah  Valley  achieved  a  substantial  improvement  in  the  quality 
01  care  offered  to  the  citizens  of  Ukiah,  and  additional  quality  improvements  have 
been  made  since  then.  The  two  emergency  departments  were  consolidated  on  one 
site.  This  combined  the  staff,  resources  and  backup  in  one  department  to  serve 
2,000  visits  per  month.  This  consolidation  provided  an  improved  operation  and  serv- 
ice over  running  of  two  departments  with  only  700  to  800  visits  each. 

The  Ukiah  Valley  consolidated  emergency  room  attracted  more  highly  qualified 
physicians  and  nurses.  Prior  to  the  acquisition,  Ukiah  General  had  only  one  full- 
time  emergency  room  physician  and  two  part-time  practitioners.  Ukiah  Adventist 
then  had  only  four  full-tine  emergency  room  physicians,  only  two  who  were  board 
certified.  Since  the  acquisition,  Ukiah  Valley  now  has  eight  full-time  emergency 
room  physicians,  all  of  whom  are  now  board  certified.  The  acquisition  has  also  in- 
creased the  number  of  certified  emergency  nurses  in  the  Ukiah  community. 

This  has  directly  improved  the  quality  of  care  in  our  community.  If  I  was  ever 
in  an  accident  on  Highway  101  in  Ukiah,  I  would  rather  be  treated  in  the  new  emer- 


21  See,  Pitofsky,  Proposals  for  Revised  United  States  Merger  Enforcement  in  a  Global  Economy, 
81  Georgetown  L.J.  195  at  227-240  (1992). 
22 /d.  at  238. 
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gency  room  rather  than  the  small,  inefBcient  and  less  proficient  facilities  that  ex- 
isted before. 

Combined  facilities  permitted  the  developent  of  a  locally  based  blood  banking  and 
collection  service,  resiilting  in  the  provision  of  75  percent  of  their  needs  in  our  hos- 
pital; prior  to  the  acquisition,  this  figure  was  only  25  percent  so  that  the  hospital 
had  to  rely  on  blood  from  blood  banks  in  other  geographic  areas.  The  expanded 
blood  bank  collection  services  reduced  the  per  unit  price  of  blood  by  approximately 
10  percent,  and  the  combined  hospital  realized  significant  savings  in  nursing  per- 
sonnel. The  hospital  has  now  installed  specialized  nuclear  medicine  scanning  equip- 
ment, whereas  neither  hospital  had  that  service  prior  to  the  acquisition.  C.T.  scans 
were  provided  in-house  rather  than  using  a  lower  quality  non-hospital  unit. 

Our  experience  is  indicative  of  the  experiences  of  other  small  hospitals  that  have 
merged.  Studies  constantly  demonstrate  a  positive  correlation  between  hospital  size 
and  quality  of  care.  An  increase  in  volume  enhances  staff  proficiency. 23  The  pooling 
of  patient  care  volumes  in  the  emergency  room  lead  to  improvements  in  staff  pro- 
ficiency. Avoiding  duplicative  birthing  centers  allows  physicians  to  handle  all  proce- 
dures at  one  location  and,  concomitantly,  to  refine  their  skills. 

Our  advances  in  efficiency  and  quality  of  care  in  Ukiah  continue  to  the  present. 
Increased  volume  facilitates  improvements  in  case  management  and  related  de- 
creases in  the  average  length  of  stay,  resulting  in  medical  cost  savings  for  the  Ukiah 
community.  Because  of  the  improvement  of  quality  of  the  emergency  physician  staff, 
malpractice  premiums  decrease.  The  kitchen,  cooking,  accounting,  admitting,  linen 
and  housekeeping,  record  keeping,  data  processing,  and  personnel  departments  re- 
port additional  staff  efficiencies.  These  cost  savings  enable  Ukiah  Valley  to  broaden 
the  services  provided  to  indigent  patients,  resulting  in  more  complete  provision  of 
services  to  the  community.  Furthermore,  prior  to  the  consolidation,  without  OB  the 
hospital  could  not  accommodate  most  managed  care  contracts;  now,  Ukiah  Valley 
serves  several  managed  care  contractors,  inclucding  HMO's. 

The  FTC's  prosecution  is  premised  on  the  presumption  that  an  injury  to  competi- 
tion will  occur.  But  we  now  have  over  four  years  of  operating  history  which  dem- 
onstrates no  such  injury  has  occurred.  Our  price  increases  have  been  far  less  than 
the  average  of  other  California  hospitals.  We  now  have  more  managed  care  con- 
tracts than  before.  Managed  care  providers  and  insurers  have  all  told  the  FTC  that 
they  get  competitive  prices  from  us  and  that  they  recognize  we  have  improved  qual- 
ity and  efficiency. 

Of  course,  what  is  particularly  tragic  is  that  investigations  like  this  result  in  great 
expense  not  only  for  the  hospital  but  also  for  the  community  it  serves.  The  pro- 
tracted hearing  on  the  merits  against  a  very  small,  not-for-profit  hospital  is  causing 
grave  harm.  To  date,  Ukiah  Valley  has  been  forced  to  expend  over  a  $1.7  million 
defending  this  transaction  and  trying  to  fend  off  an  attack  which  serves  no  valid 
public  purpose.  Recently,  because  of  the  attention  the  Ukiah  case  has  received  in 
industry  publications,  an  FTC  spokesman  tried  to  suggest  that  the  hospital's  legal 
strategy  was  a  cause  of  the  protracted  nature  of  the  proceeding.  This  is  nonsense. 
Also  attached  to  my  testimony  is  the  letter  Don  Ammon,  chairman  of  our  hospital's 
board  to  Modern  Healthcare,  a  leading  industry  publication,  explaining  why  that 
charge  is  baseless.  Beyond  actual  expenditures,  a  drawn  out  battle  with  the  FTC 
forces  Ukiah  Valley  to  divert  scarce  financial  resources  it  might  otherwise  spend  on 
staff  salaries  and  health  care  services.  Ukiah  Valley's  staff  is  paid  less  than  other 
area  hospitals,  and  Ukiah  Valley  has  also  had  to  defer  making  major  necessary 
equipment  purchases,  such  as  diagnostic  x-ray  equipment,  until  after  this  matter  is 
resolved.  The  uncertainty  of  this  matter  has  also  harmed  Ukiah  Valley's  abiUty  to 
secure  financial  support  and  its  ability  to  recruit  medical  personnel. 

At  the  same  time,  the  trends  in  the  health  care  industry  that  provided  the  origi- 
nal rationale  for  the  acquisition  show  little  signs  of  relenting.  Although  the  rate  of 
hospital  closures  slowed  slightly  during  1989  and  1990,  community  hospitals  with 
fewer  than  100  beds  account  for  74  percent  of  hospital  closings  in  those  years. 24  Clo- 
sures of  rural  community  hospitals  continue  to  surpass  closures  of  urban  community 


23Hannan,  O'Donnel,  Kilburn,  Bernard  and  Yazici,  Investigation  of  the  Relationship  Between 
Volume  and  Mortality  for  Surgical  Procedures  Performed  in  New  York  State  Hospitals,  262  J. 
Am.  Med.  Ass.  503  (July  28,  1989);  Hughes,  Hunt,  Luft,  Effects  of  Surgeon  Volume  and  Hospital 
Volume  on  Quality  of  Care  in  Hospitals.  25  Med.  Care  489  (June  19871;  Harold  S.  Luft,  The 
Relation  Between  Surgical  Volume  and  Mortality:  An  Exploration  of  Causal  Factors  and  Alter- 
native Models,  23  Med.  Care  940  (Sept.  1980), 

a-*  Hospital  Data  Center,  American  Hosp.  Ass'n,  Hospital  Closures  1980-1990:  A  Statistical 
Profde,  February,  1991,  at  11;  Cleverly,  Larger  Urban  Hospitals  Increasingly  on  Closed  List, 
Healthcare  Financial  Management,  Sept.  1991,  at  77. 
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hospitals,25  and  in  1990  California  had  the  second  largest  number  of  community 
hospital  closures  in  the  country. 26  The  AHA  statistics  for  1991  show  45  hospitals 
closed  last  year,  two  thirds  of  them  in  rural  areas. 27 

While  we  might  not  have  met  all  of  our  goals,  the  cost  savings,  increased  effi- 
ciency, and  enhancement  of  the  quality  of  care  that  have  resulted  from  the  consoli- 
dation, provide  a  bright  contrast  to  the  rather  bleak  backdrop  of  the  current  state 
of  the  health  care  industry.  Our  achievements  are  especially  remarkable  given  the 
financial  burden  and  the  accompanying  constraints  of  the  relentless  FTC  investiga- 
tion. 

Our  experience  clearly  demonstrates  the  efficiencies,  cost  savings,  and  quality  of 
care  improvements  that  emanate  from  the  merger  of  two  small,  rural  hospitals.  I 
am  not  here  to  ask  that  Congress  or  the  FTC  exempt  us  from  the  antitrust  laws. 
But  we  think  Congress  should  examine  whether  current  enforcement  policy  as  re- 
vealed by  the  Ukiah  prosecution  is  appropriate  and  in  the  best  interests  of  the  peo- 
ple our  antitrust  laws  and  our  national  health  policy  are  meant  to  benefit.  The  pol- 
icy should  be  to  permit  the  combination  of  small  hospitals,  especially  when  sucn  a 
combination  results  in  a  facility  with  100  or  fewer  acute  care  beds.  This  will  pro- 
mote higher  quality  health  care  for  rural  America  and  will  help  reduce  the  nation's 
health  care  bill. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Devitt,  and 
you  make  a  persuasive  case  with  respect  to  your  argument  as  to 
it  is  not  only  the  law,  but  it  is  a  question  of  how  you  enforce  the 
law. 

Mr.  Rothschild,  we  are  very  happy  to  have  you  with  us. 

STATEMENT  OF  VERNON  R.  ROTHSCHILD 

Mr.  Rothschild.  Thank  you,  Senator.  Mr.  Chairman  and  mem- 
bers of  the  subcommittee,  thank  you  for  allowing  me  to  tell  my 
story  and  I  hope  it  is  of  help  to  you  in  the  decisions  you  must 
make. 

In  the  broadest  outline,  the  situation  is  this.  The  largest  hospital 
company  in  the  Washington,  DC,  area,  Medlantic,  has  created  its 
own  captive  prosthetic  company  through  a  joint  ownership  arrange- 
ment with  a  prosthetic  provider. 

Senator  Metzenbaum.  Would  you  bring  the  mike  a  little  closer 
to  you,  please? 

Mr.  Rothschild.  The  joint  arrangement  has  managed  to  channel 
most  new  prosthetic  candidates  in  the  District  area  directly  to  it, 
eliminating  a  meaningful  opportunity  for  other  prosthetic  compa- 
nies to  compete  to  serve  those  patients.  The  patients  and  our 
health  care  system  are  suffering  the  inevitable  consequences  of  this 
foreclosed  competition — inferior  selection  and  quality  and  increased 
costs. 

For  me,  the  story  began  in  1963  when  I  was  involved  in  an  auto- 
mobile accident  resulting  in  the  loss  of  my  left  leg  below  the  knee. 
In  1965,  I  entered  a  training  program  at  the  Veterans  Administra- 
tion's prosthetic  center  in  New  York  City  to  learn  prosthetics,  the 
art  of  replacing  a  missing  member  with  a  prosthesis  or  artificial 
arm  or  leg,  and  orthopedics,  the  art  of  bracing  a  weakened  member 
of  the  body  with  a  brace. 

In  1977,  I  opened  my  own  practice  and  company  in  Washington, 
Rothschild's  Orthopedics.  Over  time,  as  we  gained  the  confidence  of 
the  area's  doctors  and  hospitals,  we  built  a  thriving  small  business. 


25  Hospital  Data  Center,  American  Hosp.  Ass'n,  Hospital  Closures  1980-1990:  A  Statistical 
Profile,  February,  1991,  at  7. 

26  Hospital  Data  Center,  American  Hospital  Association,  Hospital  Closures  1980-1990:  A  Sta- 
tistical Profile,  February,  1991,  at  13. 

27  Modern  Healthcare,  June  15,  1992  at  2. 
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The  key  was  the  prosthetics  clinics  held  within  each  area  hospital 
before  the  patient  was  discharged. 

At  each  of  the  clinics,  two,  three,  or  even  four  of  the  area's  com- 
peting prosthetic  companies  would  be  present  to  examine  the  am- 
putee patient  and  discuss  with  the  patient's  physician  and  physical 
therapist  the  best  prosthesis  for  the  patient.  The  doctor  and  thera- 
pist would  guide  the  ultimate  choice.  The  prosthetic  companies 
needed  to  be  very  competitive  in  terms  of  service,  quality,  and  price 
or,  over  time,  the  doctors  or  hospitals  would  cease  recommending 
them.  Our  practice  doubled  almost  every  year  until  1986,  the  year 
that  Medlantic  began  its  expansion  into  the  prosthesis  business 
and  the  exclusion  of  competitors. 

xriu  ^^^^'  M^d^^^tic  opened  the  National  Rehabilitation  Hospital, 
NRH.  As  I  have  indicated,  NRH  formed  its  own  prosthetic  company 
through  a  joint  venture.  In  addition  to  channeling  NRH's  own  pa- 
tients to  its  captive  provider,  Medlantic  also  essentially  closed  a 
prosthetic  clinic  at  Washington  Hospital  Center,  which  it  also 
owns,  and  channeled  those  patients  to  the  NRH  in-house  provider. 
Since  the  Washington  Hospital  Center  had  been  one  of  our  main 
sources  of  business,  this  was  very  bad  news,  but  what  followed  was 
even  worse.  The  prosthetic  clinics  began  closing  or  radically  shrink- 
ing one  by  one  at  the  other  hospitals  in  the  city.  These  hospitals 
were  instead  transferring  their  amputees  after  their  amputations 
to  NRH  and  they  were  then  channeled  directly  to  the  in-house  cap- 
tive prosthetic  provider. 

Let  me  be  clear;  we  and  the  other  few  independent  prosthetic 
companies  are  foreclosed  from  these  patients.  We  are  not  allowed 
on  the  premises.  Instead  of  a  system  where  health  care  profes- 
sionals consult  with  and  choose  between  several  independent  com- 
peting providers,  these  doctors  and  therapists  are  now  part  of  a 
closed  process  at  which  only  the  captive  provider  is  present. 

Poor  work  by  the  prosthetic  provider  cannot  be  punished  by 
steering  business  from  it.  There  is  no  check  on  it  or  disincentive 
to  the  selection  of  an  unnecessarily  costly  prosthesis,  or  of  too 
many  temporary  prostheses  or  of  charging  too  much  for  a  pros- 
thesis. Patients  do  not  even  learn  of  patented  exclusive  products 
not  available  from  the  captive  provider. 

As  the  non-NRH  amputee  clinics  began  to  close  or  dwindle,  Roth- 
schild's Orthopedics  began  to  experience  severe  financial  trouble.  I 
cashed  in  life  insurance  policies  and  sold  my  home,  with  the  money 
being  used  to  keep  us  afloat  and  to  develop  new  markets  in  Balti- 
more, Delaware,  and  Maryland's  Eastern  Shore  where  we  now  have 
our  main  office,  in  Salisbury,  MD. 

If  the  present  situation  continues,  we  will  have  to  close  our  of- 
fices in  the  Washington  area.  The  predicament  of  the  other  pros- 
thetic companies  in  Washington  is  probably  just  as  bleak. 
Medlantic  has  excluded  us  from  any  chance  to  compete  for  the  vast 
majority  of  new  patients  in  the  area.  The  friendly  and  constructive 
competition  that  existed  prior  to  Medlantic's  scheme  was  magnifi- 
cent on  the  patient's  behalf.  Costs  and  results  were  easily  mon- 
itored by  the  physician.  Conversely,  today  at  the  National  Rehabili- 
tation Hospital  the  patient  is  presented  with  one  choice,  one  hos- 
pital, and  one  prosthetic  company,  all  owned  by  the  hospital. 
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Is  this  foreclose  of  competition  legal?  We  have  consulted  attor- 
neys who  believe  it  is  an  antitrust  violation.  They  told  me  similar 
practices  harmful  to  patients  have  recently  been  struck  down  by 
the  courts.  We  have  asked  the  FTC  to  investigation  this  situation. 
We  could  also  take  our  case  to  court.  The  attorneys  tell  us  that  if 
Medlantic's  joint  venture  and  related  activities,  on  balance,  are 
harmful  to  consumers,  it  is  illegal.  They  say  that  if  the  FTC  or 
court  determines  that  it  is  harmful  to  consumers,  the  practice  can 
be  stopped  and  we  can  again  have  a  chance  to  pursue  our  liveli- 
hood in  Washington  and  patients  in  this  area  can  again  have  the 
benefits  of  competition.  Isn't  this  as  it  should  be?  It  seems  to  me 
that  any  change  in  the  law  that  makes  practices  like  this  difficult 
to  challenge  would  be  to  wrap  an  injustice  in  an  additional  injus- 
tice. 

Thank  you,  and  once  again  I  would  be  happy  to  attempt  to  an- 
swer any  questions  you  might  have. 

Senator  Metzenbaum.  I  think  you  make  a  very  persuasive  case, 
Mr.  Rothschild.  I  don't  know  what  the  hospital's  answer  is.  I  am 
going  to  ask  my  staff  to  make  an  appropriate  inquiry  both  of  the 
FTC  and  the  Antitrust  Division.  I  don't  think  you  should  have  to 
go  to  a  private  lawsuit.  It  seems  to  me  that  you  are  only  asking 
for  an  opportunity  to  compete  in  the  free  enterprise  system  and  you 
are  being  foreclosed  by  the  hospital.  We  will  inquire  into  it,  and  I 
am  quite  persuaded. 

Mr.  Rothschild.  Thank  you.  Senator. 

Senator  Metzenbaum.  Our  last  witness  on  this  panel  is  the  Hon- 
orable Reginald  Matthews,  speaking  on  behalf  of  the  AARP.  Mr. 
Matthews  is  from  Sugar  Land,  TX.  We  are  happy  to  welcome  you, 
sir. 

STATEMENT  OF  REGINALD  S.  MATTHEWS 

Mr.  Matthews.  Good  morning,  Mr.  Chairman  and  Senators.  My 
name  is  Reginald  Matthews.  I  am  the  regional  coordinator  for 
AARPA^OTE  from  Sugar  Land,  TX.  AARP  commends  the  sub- 
committee for  holding  this  hearing  to  focus  on  the  role  of  the  Fed- 
eral antitrust  laws  in  a  reformed  health  care  system.  As  a  member- 
ship organization  of  Americans  50  years  of  age  or  over,  we  are  here 
to  bring  the  perspective  of  health  care  consumers  to  this  discussion. 

To  begin  with,  the 

Senator  Thurmond.  If  you  don't  mind,  speak  into  your  micro- 
phone so  we  can  hear  you  better. 

Senator  Metzenbaum.  Bring  it  a  little  closer  to  you. 

Mr.  Matthews.  Thank  you  very  much.  To  begin  with,  the  case 
for  health  care  reform  is  compelling.  Increases  in  the  costs  of 
health  care  in  the  United  States  have  become  uncontrollable.  The 
growing  cost  of  health  care  is  expected  to  continue  in  the  absence 
of  reform  that  incorporates  effective  cost  containment. 

Comprehensive  health  care  reform  is  AARP's  top  legislative  pri- 
ority. We  are  heartened  by  the  President's  commitment  to  com- 
prehensive health  care  reform  and  we  look  forward  to  learning 
more  about  his  approach.  Although  there  has  been  much  discussion 
about  the  President's  concept  of  managed  competition,  at  this  stage 
no  one  knows  precisely  what  shape  the  proposed  reforms  will  take. 
We  view  our  testimony  today  as  part  of  a  continuing  dialog  on 
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health  care  reform  and  look  forward  to  continuing  to  assist  this 
subcommittee  in  its  deliberations  on  health  care  reform. 

Our  written  testimony  addresses  the  specific  proposals  of  the 
American  Medical  Association,  the  American  Hospital  Association, 
and  the  Pharmaceutical  Manufacturers  Association.  I  will  make 
some  general  points  applicable  to  all  proposals  in  this  statement, 
but  I  will  refer  you  to  our  written  statement  for  a  more  detailed 
discussion. 

The  positions  of  the  provider  associations  appear  to  be  based  on 
a  belief  that  antitrust  enforcement  is  a  barrier  to  the  development 
of  new  forms  of  health  care  delivery.  It  is  argued  that  health  care 
markets  are  different  from  other  markets  and  that  this  difference 
makes  the  competition  theories  that  underlie  antitrust  laws  inap- 
plicable to  health  care  markets. 

AARP  believes  that  competition  promoted  by  the  antitrust  laws 
has  a  role  to  play  in  fostering  innovation  and  keeping  down  health 
care  costs.  Indeed,  had  it  not  been  for  enforcement  of  the  antitrust 
laws,  many  of  the  existing  innovations  of  health  care  delivery  that 
have  benefited  consumers  could  not  have  occurred. 

For  example,  antitrust  enforcement  was  necessary  to  overcome 
resistance  to  innovative  forms  of  practice  such  as  health  mainte- 
nance organizations,  to  cost  containment  efforts  by  purchasers  of 
health  care  services,  and  to  providing  consumers  with  information 
about  price,  quality  and  services  provided. 

While  AARP  applauds  the  willingness  of  provide  organizations  to 
work  toward  controlling  health  care  costs,  we  remain  skeptical  that 
the  approach  advocated  before  this  subcommittee,  a  relaxation  of 
antitrust  enforcement,  will  produce  benefits  to  consumers.  The  pro- 
vider associations  propose  replacing  policies  that  have  been  the 
driving  force  for  innovations  in  health  care  markets  with  self-regu- 
latory approaches  that  have  been  discredited  time  and  time  again. 

AARP  believes  that  a  relaxation  of  antitrust  laws  may  result  in 
health  care  markets  that  are  less  responsible  to  patient  needs  by 
permitting  activities  that  will  lead  to  higher  prices  and  restricted 
consumer  choice.  Nor  is  there  a  need  for  such  a  drastic  remedy. 
AARP  believes  that  the  proponents  overstate  the  limits  that  anti- 
trust enforcement  imposes  upon  the  ability  of  their  members  to  en- 
gage in  generally  beneficial  collaborative  activity. 

To  the  extent  that  providers  are  seeking  to  engage  in  procorn- 
petitive  collaboration,  we  believe  that  history  has  shown  that  anti- 
trust laws  are  flexible.  Therefore,  activity  that  is  demonstrably 
proconsumer  would  be  exempt  from  the  law  because  it  would  not 
violate  the  law. 

I  thank  the  committee  very  much  for  permitting  us  to  be  here. 
I  would  be  most  happy  to  attempt  to  answer  such  questions  as  you 
may  have.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Matthews  follows:] 

Prepared  Statement  of  Reginald  S.  Matthews  on  Behalf  of  the  American 

ass0cl\ti0n  of  retired  persons 

Good  morning.  My  name  is  Reginald  S.  Matthews  and  I  am  Regional  Coordinator 
for  AARP  VOTE  from  Sugar  Land,  Texas.  AARP  commends  the  subcommittee  for 
holding  this  hearing  to  focus  on  the  role  of  the  federal  antitrust  laws  in  a  reformed 
health  care  system.  As  a  membership  organization  of  Americans  50  years  of  age  and 
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over,  we  are  here  to  bring  the  perspective  of  health  care  consumers  to  this  discus- 
sion. 

THE  URGENT  NEED  FOR  COMPREHENSIVE  HEALTH  CARE  REFORM 

The  case  for  health  care  reform  is  compeUing.  For  more  than  a  decade,  increases 
in  the  costs  of  health  care  in  the  United  States  have  been  uncontrollable.  Health 
expenditures  consumed  7.4  percent  of  the  Gross  Domestic  Product  (GDP)  in  1970; 
they  exceeded  13  percent  of  GDP  in  1991;  and  thev  are  projected  to  reach  18  percent 
of  GDP  by  the  year  2000.  The  growing  cost  of  health  care  in  this  country  is  expected 
to  continue  unabated  in  the  absence  of  comprehensive  health  care  reform  that  incor- 
porates effective  cost  containment. 

Escalating  costs  affect  every  segment  of  the  population  and  limit  access  to  cov- 
erage and  services.  They  also  affect  our  economy's  health,  our  competitiveness,  and 
the  health  of  tens  of  thousands  of  businesses,  large  and  small.  By  1992,  the  esti- 
mated number  of  individuals  without  health  care  insurance  rose  to  36  million.  The 
public  demands  change.  Opinion  polls  indicate  that  almost  80  percent  of  Americans 
feel  their  health  care  costs  are  too  high,  and  almost  90  percent  believe  their  health 
care  system  needs  to  be  completely  restructured. 

Comprehensive  health  care  reform  is  AARP's  top  legislative  priority.  For  the  past 
three  years,  AARP  has  explored  with  our  members  and  the  American  people  the 
need  for  reform  of  our  health  care  system  and  possible  solutions  to  that  end.  At  the 
same  time,  we  have  waged  a  vigorous  campaign,  nationally  and  at  the  grassroots 
level,  to  make  health  care  reform,  including  long-term  care,  a  vital  issue  in  the  Pres- 
idential and  Congressional  elections. 

As  part  of  the  dialogue  with  our  members,  the  Association  outlined  its  vision  of 
how  to  reform  health  care,  called  Health  Care  America.  Ours  is  an  ambitious  and 
comprehensive  proposal  which  guarantees  universal  access  to  quality  health  and 
long-term  care,  system-wide  cost  containment,  prescription  drugs,  and  fair  and  af- 
fordable financing.  Health  Care  America  is  based  on  AARP's  principles  for  health 
and  long  term  care  reform,  which  we  have  attached  to  our  testimony. 

We  are  heartened  by  the  President's  commitment  to  comprehensive  health  care 
reform,  and  we  look  forward  to  learning  more  about  his  approach.  Although  there 
has  been  much  discussion  about  the  President's  concept  of  '  managed  competition," 
at  this  stage,  no  one  knows  precisely  what  shape  proposed  reforms  will  take.  The 
Association,  however,  believes  it  shares  the  same  goals  with  the  President:  universal 
access  to  health  and  long-term  care  services;  fair  and  equitable  financing;  and  effec- 
tive cost  containment.  We  recognize  that  there  are  many  paths  to  the  same  goal  and 
have  been  engaged  in  a  dialogue  with  a  broad  spectrum  of  participants  in  the  health 
care  debate.  We  view  our  testimony  today  as  a  continuation  of  that  dialogue  and 
look  forward  to  continuing  to  assist  this  subcommittee  in  its  deliberations  on  health 
care  reform. 

THE  ROLE  OF  THE  ANTITRUST  LAWS  IN  HEALTH  CARE 

Our  testimony  will  assess  current  antitrust  enforcement  from  the  perspective  of 
the  health  care  consumer.  We  will  address  the  proposals  of  the  American  Medical 
Association  (AMA),  the  American  Hospital  Association  (AHA)  and  the  Pharma- 
ceutical Manufacturers  Association  (PMA)  to  the  extent  possible,  given  the  uncer- 
tainty about  the  specific  structure  of  reform. 

Initially,  we  observe  that  the  positions  of  the  provider  associations  appear  to  be 
based  on  a  belief  that  antitrust  enforcement  is  a  barrier  to  developing  new  forms 
of  health  care  delivery.  It  is  argued  that  because  insurance  and  other  third  party 
payment  programs  diminish  the  role  of  price  in  consumer  decision-making  and  be- 
cause consumers  lack  information  necessary  to  make  health  care  decisions,  health 
care  markets  are  different  than  other  markets  and  that  this  difference  makes  the 
competition  theories  that  underlie  the  antitrust  laws  inapplicable  to  health  care 
markets. 

Health  care  does  not  lend  itself  to  the  traditional  supply-demand  models.  None- 
theless, AARP  beUeves  that  competition  promoted  by  the  antitrust  laws  has  a  role 
to  play  in  fostering  innovation  and  keeping  down  health  care  costs.  Indeed,  had  it 
not  been  for  enforcement  of  the  antitrust  laws,  many  of  the  existing  innovations  in 
health  care  delivery  that  have  benefitted  consumers  could  not  have  occurred.  AARP 
has  been  an  advocate  for  many  of  these  "competition"-based  reforms.  For  example, 
AARP  strongly  supported  the  efforts  of  the  Federal  Trade  Commission  to  increase 
competition  in  the  market  for  ophthalmic  goods  and  services  by  actively  participat- 
ing in  the  Commission's  "Eyeglasses  I"  and  "Eyeglasses  11"  Rulemaking  proceedings. 
The  Association  opposed  a  merger  of  the  two  dominant  manufacturers  of  wheelchair 
and  stair-way  lifts,  items  of  durable  medical  equipment  used  primarily  by  disabled 
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older  persons.!  AARP  has  supported  the  availability  of  health  maintenance  organi- 
zations and  other  alternative  forms  of  health  care  delivery. 

While  AARP  applauds  the  willingness  of  organizations  such  as  the  AMA,  the 
AHA,  and  the  PMA  to  seek  innovative  approaches  to  controlling  health  care  costs, 
we  remain  profoundly  skeptical  that  the  approach  advocated  before  this  subcommit- 
tee, a  relaxation  of  antitrust  enforcement,  will  produce  benefits  to  consumers.  The 
AMA,  the  AHA,  and  the  PMA  propose  replacing  policies  that  have  been  a  driving 
force  for  innovation  in  health  care  markets  with  self-regulatory  approaches  that 
have  been  discredited  time  and  again.  To  justify  eroding  the  benefits  provided  by 
the  antitrust  laws,  the  AMA,  the  AHA,  and  the  PMA  have  a  heavy  burden  of  proof. 
They  have  failed  to  meet  their  burden. 

Any  relaxation  of  antitrust  enforcement  while  fundamental  reform  of  the  entire 
health  care  system  is  under  consideration  would  be  premature  at  best,  and  at  worst, 
could  undercut  the  effectiveness  of  reform  and  harm  consumers.  Nor  is  there  a  need 
for  such  a  drastic  remedy.  To  the  extent  that  providers  are  seeking  to  engage  in  pro- 
competitive  collaboration,  we  believe  history  has  shown  that  the  antitrust  laws  are 
flexible  and  their  application  is  highly  fact-specific.  Therefore,  activity  that  is  de- 
monstrably pro-consumer  need  not  be  exempt  from  the  law,  because  it  will  not  vio- 
late the  law. 

ANALYSIS  OF  PARTICULAR  PROPOSALS 

The  American  Medical  Association  (AMA)  proposal 

The  AMA  contends  that,  in  order  for  health  care  reform  to  succeed,  physicians 
must  be  able  to  act  collectively  on  issues  relating  to  the  delivery  of  ana  payment 
for  care.  The  AMA  contends  that  its  proposals  are  necessary  in  order  that  physi- 
cians be  able  to  exercise  countervailing  power  to  what  the  AMA  perceives  as  the 
market  power  of  third  party  payers  and  other  purchasers.  The  AMA  believes  that 
collective  efforts  by  physicians  are  necessary  to  protect  the  interests  of  patients  from 
inappropriate  action  by  payers.2 

Speciucally,  the  AMA  seeks  exemption  from  antitrust  liability  for  physicians:  (1) 
who  collectively  agree  on  reimbursement  levels  to  propose  to  a  payer;  (2)  who  form 
joint  marketing  ventures  to  negotiate  contracts  with  employers  and  other  pur- 
chasers of  medical  services,  whether  or  not  the  physicians  share  direct  financial 
risk;  (3)  who  form  negotiating  groups  to  bargain  collectively  with  payers;  and  (4) 
who  are  affiliated  with  a  managed  care  plan  to  collectively  negotiate  with  the  plan 
concerning  coverage  decisions,  quality  assurance  matters,  and  administrative  and 
reimbursement  issues.  The  AMA  seeks  to  have  its  proposals  implemented  either 
through  a  change  in  enforcement  policy  or  through  adoption  of  legislation. 

In  evaluating  the  AMA  proposals,  the  subcommittee  should  bear  in  mind  that  the 
history  of  collaborative  efforts  by  physicians  has  been  a  history  of  opposition  to  inno- 
vative forms  of  practice  that  have  expanded  consumer  choice  and  increased  access 
to  care.  When  the  concept  of  physician  group  practice  (a  precursor  to  today's  health 
maintenance  organization)  was  in  its  infancy,  the  AMA  and  the  Medical  Society  of 
the  District  of  Columbia  attempted  to  interfere  with  the  operations  of  Group  Health 
Association,  an  early  type  of  health  maintenance  organization,  by  taking  actions 
against  its  physicians  and  against  physicians  and  hospitals  who  worked  with  its 
staff.  These  actions  included  efibrts  to  exclude  the  Group  Health  Association  physi- 
cians from  hospital  facilities  and  malpractice  insurance.  These  activities  ultimately 
resulted  in  a  criminal  conviction  that  was  upheld  by  the  Supreme  Court  in  1943.3 

Until  the  Federal  Trade  Commission  took  action  in  the  mid-1970's,  the  AMA's  eth- 
ical standards  prohibited  physicians  from  entering  into  contracts  with  managed  care 
plans,  from  competing  on  price,  and  from  truthfully  advertising  information  about 
price,  quality,  or  services  provided.-*  The  AMA's  "ethical  standards"  served  as  a  bar- 
rier to  innovative  forms  of  practice  and  hindered  the  ability  of  consumers  to  choose 
among  providers. ^ 


'In  the  Matter  of  American  Stair-glide  Corporation,  et  al.  FTC  Docket  No.  C-3331,  (Consent 
Order  May  17,  1991). 

2  We  use  the  term  "payer"  to  refer  not  only  to  insurance  companies,  but  to  all  large  purchasers 
of  health  care  services:  employers,  health  care  plans  (HMO's,  PPO's,  etc),  including  the  proposed 
Health  Insurance  Purchasing  Cooperatives  ("HIPC's"). 

3  American  Medical  Association  v.  United  States,  317  U.S.  519  (1943). 

*  American  Medical  Ass'n.  94  F.T.C.  701  (1979),  affd  as  modified,  638  F.2d  443  (2d  Cir.  1980), 
affd  by  an  equally  divided  Court,  455  U.S.  676  (1982). 

6/d.,  94  F.T.C.  at  1005.  See  also,  The  Bureau  of  Economics  Staff  Report  on  Effects  of  Restric- 
tions on  Advertising  and  Commercial  Practice  In  The  Professions:  The  Case  of  Optometry,  (Sep- 
tember 1980)  (concluding  that  restrictions  on  advertising  and  commercial  raise  costs  to  consum- 
ers without  improving  quality). 
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The  AMA  has  failed  to  make  a  persuasive  case  that  payers  possess  such  power 
as  to  create  an  "uneven  playing  field"  or  that  they  exercise  such  power  as  thev  may 
possess  in  a  manner  contrary  to  the  interests  of  health  care  consumers.  In  fact,  it 
could  be  argued  that  to  date  payers  have  had  only  modest  influence  on  the  prices 
charged  by  providers  (and  that  only  in  recent  years  as  health  care  costs  have  sky- 
rocketed). Many  analyses  have  concluded  that  this  lack  of  purchasing  power  on  the 
part  of  payers  has  fueled  health  care  cost  increases.  Indeed,  it  has  been  the  payers' 
search  for  price  competitive  providers  that  has  driven  the  development  of  innova- 
tion. 

AARP  does  not  share  AMA's  belief  that  payers  exert  a  harmful  influence  in  the 
market  for  health  care  goods  and  services.  To  the  contrary,  AARP  views  the  evo- 
lution of  alternative  deUvery  service  programs  as  a  positive  development  that  has 
expanded  access  to  care  and  resulted,  at  least  in  some  instances,  in  lower  health 
care  prices.  While  third  party  payers  could  have  the  power  to  engage  in  actions  that 
might  be  detrimental  to  consumers,  the  AMA  has  not  estabUshed  that  collective  ac- 
tion by  physicians  is  the  indicated  remedy. 

If  an  exemption  were  to  be  granted,  it  is  not  clear  that  physicians  acting  collec- 
tively will  act  in  the  interest  of  consumers.  The  record  of  physician  involvement 
with  the  insurance  industry  ought  to  give  the  subcommittee  pause  before  adopting 
any  proposed  exemption.  A  Federal  Trade  Commission  study  of  provider  control  of 
Blue  Shield  plans  reported  evidence  that  control  of  plans  had  been  used  to  increase 
physician's  fees  and  to  resist  competition  from  other  providers  and  plans.e 

There  is  an  extensive  record  of  medical  providers  using  boycotts  to  obstruct  oper- 
ation of  cost-containment  programs  developed  in  response  to  payer  demands  for 
lower  prices.''  For  example,  in  Michigan  State  Medical  Society,  the  Federal  Trade 
Commission  found  that  a  medical  society  orchestrated  a  campaign  under  which  its 
members  collectively  threatened  to  withdraw  from  Medicaid  and  third-party  payer 
programs  unless  these  payers  adopted  higher  reimbursement  rates. 

That  providers  cannot  always  be  relied  upon  to  act  with  the  consumer  in  mind 
is  further  evidenced  in  the  recent  case  in  which  30  Tucson  dentists  successfully  de- 
manded that  prepaid  dental  plans  institute  identical  increases  in  copayments — di- 
rect out-of-pocket  consumer  costs.^ 

Clearly,  the  interests  of  consumers  and  health  care  providers  are  not  always  as 
coincident  as  the  AMA  would  suggest.  Efforts  by  practitioners  to  raise  prices  and 
obstruct  cost  containment  programs  demonstrate  a  disregard  for  the  interests  of 
consumers  and  a  desire  "to  pre-empt  the  working  of  the  market  by  deciding  for  itself 
that  consumers  do  not  need  that  which  they  demand". 9 

The  AMA  has  raised  the  specter  that  payers  may  also  operate  contrary  to 
consumer  interests  by  engaging  in  actions  that  may  impede  access  or  quality.  We 
do  not  dispute  the  potential  for  this  eventuality,  nor  that  in  some  cases,  it  can  be 
found  to  have  occurred.  However,  there  are  vehicles  other  than  collective  action  by 
physicians  for  curbing  any  actions  by  a  payer  detrimental  to  patient  interest — vehi- 
cles that  do  not  require  exemption  from  the  antitrust  laws. 

For  example,  grievance  and  appeals  mechanisms  exist  for  plan  members  to  rem- 
edy concerns  about  access  to  services.  External  oversight  is  the  appropriate  remedy 
to  ensure  that  interests  in  quality  and  access  are  not  overpowered  by  interests  in 
reducing  costs.  Ultimately,  a  consiimer  dissatisfied  with  a  health  plan  should  be 
able  to  choose  another  plan,  so  that  competition  among  plans  should  improve  access 
and  quality.  From  the  standpoint  of  the  consumer,  an  antitrust  exemption  would  in- 
crease the  risk  of  harmful  collaborative  physician  activity. 

Furthermore,  the  information  provided  by  AMA  does  not  demonstrate  that  exist- 
ing antitrust  laws  and  enforcement  policies  are  actually  preventing  legitimate  col- 
laborative efforts  by  physicians  to  improve  patient  care.  For  example,  the  Depart- 
ment of  Justice  reports  that  it  favorably  reviewed  a  proposal  under  which  an  ac- 
counting firm  would  collect  and  evaluate  the  average  charges  of  physicians  belong- 
ing to  a  preferred  provider  organization  that  performs  kidney  and  liver  transplants 
so  that  the  organization  could  better  evaluate  fee  proposals  from  purchasers,  lo  In- 


6  Medical  Control  of  Blue  Shield  and  Certain  Other  Open-Panel  Medical  Prepayment  Plans, 
Staff  Report  to  the  Federal  Trade  Commission  (1979). 

T  Federal  Trade  Commission  v.  Indiana  Federation  of  Dentists,  476  U.S.  447  (1986);  Michigan 
State  Medical  Society,  101  F.T.C.  191  (1983);  Southbank  IPA,  Inc.,  C-3355,  57  Fed.  Reg.  2913 
(1992)  (consent  order). 

^United  States  v.  Alston,  974  F.  2d  1206  (9th  Cir.  1991). 

^Indiana  Federation  of  Dentists,  supra,  476  U.S.  at  462. 

10  Remarks  of  Robert  E.  Bloch,  Chief,  Professions  and  Intellectual  Property  Section,  Antitrust 
Division,  U.S.  Department  of  Justice,  Before  The  National  Health  Lawyers  Association  (Feb- 
ruary 19,  1993)  at  7. 
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deed,  much  of  the  conduct  that  has  been  challenged  by  the  Commission  and  the  De- 
partment of  Justice  appears  to  involve  the  types  of  concerted  action  by  providers 
that  even  the  AMA  concedes  ought  to  be  prohibited,  such  as  group  boycotts.  In 
AARP's  judgment,  the  risks  associated  with  the  AMA  proposal  far  outweigh  any  po- 
tential benefits  to  consumers. 

THE  AMERICAN  HOSPITAL  ASSOCIATION  (AHA)  PROPOSAL 

In  various  forums,  the  AHA  has  argued  that  antitrust  enforcement  policy  is  hav- 
ing a  chilling  effect  upon  mergers  and  other  collaborative  activities  that  are  nec- 
essary in  order  to  reduce  excess  hospital  capacity  and  an  irrational  proliferation  of 
medical  services  or  equipment.  AARP  agrees  that  a  more  rational  policy  with  re- 
spect to  health  care  spending  and  distribution  of  resources  could  encourage  greater 
innovation,  cost-effectiveness,  and  access  to  health  care.  However,  although  AARP 
and  AHA  share,  to  some  extent,  similar  goals,  insulating  hospitals  from  the  anti- 
trust laws  is  neither  sound  policy  nor  supported  by  the  evidence. 

As  a  preliminary  matter,  the  evidence  simply  does  not  support  the  argument  that 
hospitals  are  being  deterred  from  undertaking  beneficial  collaborative  efforts  be- 
cause of  a  chilling  effect  of  antitrust  enforcement.  An  examination  of  the  data  con- 
cerning hospital  mergers  shows  a  period  of  active  consolidation  in  the  hospital  in- 
dustry. According  to  the  Department  of  Health  and  Human  Services  (HHS),  229 
mergers  took  place  from  1987  to  1991.  The  Federal  Trade  Commission  and  Depart- 
ment of  Justice  investigated  only  27  of  the  mergers.  Of  these,  19  were  approved, 
3  were  abandoned  by  the  parties,  and  only  5  were  challenged  in  court,  n  These  data 
hardly  indicate  a  "chilling  effect". 

Furthermore,  a  survey  of  hospital  executives,  relied  upon  by  AHA,  actually  does 
not  support  the  contention  that  collaborative  activity  is  being  deterred  by  antitrust 
policy.  AHA  cites  a  study  that  indicated  that  44  percent  of  hospital  CEO's  who  re- 
sponded agreed  that  antitrust  concerns  have  slowed  down  or  inhibited  collaborative 
efforts.  12  Yet,  the  same  study  showed  a  majority  of  respondents  (54  percent)  dis- 
agreed with  that  statement,  while  72  percent  of  respondents  were  either  engaged 
in  or  contemplating  mergers  or  other  collaborative  activities.  i3  This  hardly  suggests 
that  the  present  level  of  antitrust  enforcement  imposes  undue  burdens  on  parties 
contemplating  a  merger.  Indeed,  regardless  of  whether  there  were  a  relaxation  of 
standards  for  reviewing  mergers,  it  would  appear  that  the  parties  to  a  merger  would 
develop  the  information  presently  sought  by  antitrust  enforcement  agencies  in  order 
to  make  sound  business  decisions. 

AHA  has  failed  to  make  its  case  that  a  fundamental  conflict  exists  between  the 
antitrust  laws  and  hospital  cost  containment  efforts.  AHA  contends  that  the  anti- 
trust laws  unduly  focus  on  market  concentration  and  fail  to  give  appropriate  weight 
to  potential  efficiencies  that  may  be  created  by  collaborative  activities.  Certainly, 
the  fact  that  a  collaborative  effort  may  create  efficiencies  is  highly  relevant  to  an 
antitrust  analysis,  if  efficiencies  will  truly  be  created.  However,  as  HHS  points  out, 
the  fact  that  relatively  few  mergers  are  challenged  suggests  that  concerns  other 
than  market  concentration  are  factored  into  the  analysis.  I-*  In  at  least  some  cases 
where  hospital  mergers  were  successfully  challenged  despite  the  purported  creation 
of  efficiencies,  the  result  appears  to  have  less  to  do  with  a  failure  to  consider  poten- 
tial efficiencies  than  with  a  failure  of  the  proponents  of  the  merger  to  show  that 
the  benefits  actually  would  occur,  if? 

From  the  standpoint  of  the  consumer  the  burden  of  proof  must  be  on  the  provider 
to  demonstrate:  (1)  that  any  proposed  merger  or  joint  activity  will  produce  real 
world  benefits  (such  as  reducing  costs)  without  compromising  patient  access  to  care 
or  the  quality  of  that  care;  and  (2)  that  the  contemplated  activity  will  not  afford  the 
opportunity  for  providers  to  gain  sufficient  market  share  to  anticompetitively  raise 
prices. 

In  fact,  it  is  not  clear  that  hospital  mergers  will  necessarily  produce  the  effi- 
ciencies claimed.  To  quote  HHS,  "[c]onclusive  statements  about  the  effect  of  mergers 


•  1  Department  of  Health  and  Human  Services,  Report  of  the  Secretary's  Task  Force  on  Hos- 
pital Mergers,  at  11,  January  1993. 

12  American  Hospital  Association,  Hospital  Collaboration:  The  Need  For  An  Appropriate  Anti- 
trust Policy  (1992),  at  21  (citing  Julie  Johnson,  Collaboration  Grows  Despite  Antitrust  Rules, 
Hospitals,  April  20,  1992,  at  60). 

13  David  Burda,  Mergers  Thrive  Despite  Wailing  About  Adversity,  Modern  Healthcare,  Octo- 
ber 13,  1992  at  27. 
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leSee,  e.g..  Federal  Trade  Commission  v.  University  Health.  Inc.,  938  F.2d  1206,  1223  (11th 
Cir.  1991)  (holding  that  "appellees  here  have  not  presented  sufficient  evidence  to  support  their 
claim  that  the  intended  acquisition  would  generate  efficiencies  benefiting  consumers."). 
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on  cost  and  access  to  hospital  care  cannot  be  made".i6  Indeed,  there  are  reports  that 
at  least  some  hospitals  after  mergers  were  able  to  increase  net  patient  revenues  and 
mark  up  rates  "because  they  commanded  greater  market  power  and  could  control 
pricing  more  effectively",  i'^ 

AARP  agrees  that  enforcement  agencies  have  an  obligation  to  communicate  their 
enforcement  policies  to  those  affected  by  them.  However,  based  on  the  numerous 
presentations  given  by  Federal  Trade  Commission  and  Department  of  Justice  offi- 
cials at  trade  and  bar  association  meetings,  it  seems  this  obligation  has  been  met. 
The  message  they  are  sending  is  that  collaborative  activities  that  produce  genuine 
benefits  can  go  forward.  AARP  sees  no  reason  to  change  the  message. 

The  Pharmaceutical  Manufacturers  Association  (PMA)  proposal 

To  avoid  government  controls  on  prescription  drug  prices,  the  Pharmaceutical 
Manufacturers  Association  (PMA)  seeks  to  demonstrate  that  pharmaceutical  compa- 
nies can  voluntarily  adopt  price  restraints.  PMA  would  like  to  have  its  member  com- 
panies get  together  to  discuss  specific  restraints  and  methods  of  enforcement  with- 
out the  threat  of  prosecution  under  the  antitrust  laws.  Although  the  goal  of  restrain- 
ing prices  is  laudable,  the  method  proposed  is  dangerous.  Anytime  competitors  get 
together  to  discuss  and  agree  upon  elements  of  price — whether  minimum  or  maxi- 
mum— the  consumer  is  at  risk.  The  maximum  increase  has  the  potential  to  become 
the  minimum  increase,  and  companies  that  begin  with  the  praiseworthy  objective 
of  holding  down  prices  can  easily  fall  into  the  anticompetitive  agreement  to  restrain 
prices  ordy  a  certain  amount. 

In  addition  to  the  potential  for  consumer  harm,  an  antitrust  exemption  is  unnec- 
essary to  achieve  pricing  restraint.  As  an  alternative  to  collaboration  on  price,  PMA 
proposes  that  the  Administration  seek  commitments  from  individual  pharmaceutical 
companies  to  restrain  price  increases.  Individual  companies  can  unilaterally  decide 
to  restrain  price  increases  or  provide  data  to  government  agencies  concerning  their 
price  structure  without  violating  the  antitrust  laws.  Indeed,  PMA  reports  that  ten 
pharmaceutical  companies  representing  over  40  percent  of  the  dollar  sales  of  pre- 
scription drugs  in  tne  nation  have  already  made  public  commitments  to  restrain 
their  price  increases.  These  companies  did  not  need  nor  did  they  seek  an  antitrust 
exemption  in  any  form  before  making  these  commitments. 

AARP  believes  that  the  voluntary  actions  of  these  companies  present  the  strong- 
est evidence  against  the  need  for  granting  any  antitrust  exemption  for  the  PMA  and 
its  member  companies.  The  PMA  can  collectively  propose  to  the  government  mecha- 
nisms for  restraining  price  and  encourage  its  members  to  voluntarily  and  independ- 
ently restrain  their  price  increases  under  the  antitrust  laws  as  they  presently  exist. 
AARP  supports  appropriate  regulatory  efforts  by  government,  but  views  private  reg- 
ulation of  price,  particularly  by  interested  parties,  with  deep  skepticism. 

For  example,  a  recent  report  by  the  U.S.  Senate  Special  Subcommittee  on  Aging 
revealed  that  of  the  eight  major  pharmaceutical  companies  that  made  voluntary 
pledges  to  restrain  their  price  increases  in  1992  to  the  change  in  the  Consumer 
Price  Index  (CPI),  none  met  their  goal  in  the  outpatient  sector — primarily  cash-pay- 
ing consumers.  Indeed,  the  increase  in  outpatient  prices  for  some  of  these  companies 
was  three  to  four  times  greater  than  the  change  in  the  CPI. 

Many  of  these  companies,  however,  have  argued  that  they  met  their  pledge  by 
using  a  "weighted  average"  price  increase  calculation,  which  includes  the  substan- 
tial discounts  they  give  to  the  inpatient  sector — hospitals,  health  maintenance  orga- 
nizations, and  other  large  buyers.  While  this  may  be  true,  it  is  clear  that  voluntary 
price  restraints  may  have  little  if  any  impact  on  outpatient  prices.  More  impor- 
tantly, it  brings  into  question  the  seriousness  which  should  be  accorded  the  claims 
of  a  "new  day"  in  pharmaceutical  company  attitudes  about  drug  prices. 

AARP  is  concerned  about  these  findings  since  older  Americans,  more  than  any 
other  age  group,  purchase  their  prescription  drugs  out-of-pocket  in  the  outpatient 
market.  A  recent  survey  commissioned  by  AARP  showed  that  compared  to  other  age 
groups  older  Americans: 

•  Use  significantly  more  prescription  drugs  to  maintain  their  health; 

•  have  significantly  less  health  insurance  coverage  for  prescription  drugs;  and 

•  incur  significantly  higher  out-of-pocket  costs  for  purchasing  prescription  drugs. 

As  a  result,  older  Americans  are  having  a  much  more  difficult  time  in  gaining  ac- 
cess to  needed  drug  therapies,  especially  as  outpatient  drug  prices  continue  to  esca- 


16  Report  of  the  Secretary's  Task  Force  at  12. 

1'' Jay  Greene,  Do  mergers  work?,  Modern  Healthcare,  March  19,  1990  at  24. 
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late.  Clearly,  voluntary  price  restraints  by  pharmaceutical  companies  that  do  not 
apply  to  the  outpatient  market  will  do  little  to  improve  access  for  cash-paying  older 
Ajnericans.  What  would  improve  access  is  the  inclusion  of  prescription  drugs  in  the 
standard  benefit  package  for  all  under  a  reformed  health  care  system,  and  AARP 
commends  the  PMA  for  its  support  of  such  a  proposal.  Inclusion  in  the  benefit  pack- 
age would  allow  payers  to  use  market  power  to  encourage  price  competitive  behavior 
on  the  part  of  manufacturers.  That  is  beyond  the  power  of  an  individual  purchasing 
drugs  out-of-pocket. 

On  the  facts,  AARP  believes  that  Congress  should  not  provide  any  antitrust  ex- 
emption to  the  pharmaceutical  industry.  Such  an  exemption  is  not  necessary  and 
could  be  used  to  the  detriment  of  consumers  by  allowing  manufacturers  to  share  in- 
formation on  how  to  "game"  price  restraints  to  their  advantage  or  engage  in  other 
anti-competitive  practices. 

CONCLUSION 

These  hearings  are  taking  place  in  the  context  of  a  wide  ranging  review  of  the 
entire  health  care  system.  AABP  looks  forward  to  active  participation  in  this  proc- 
ess. In  light  of  the  obvious  need  for  innovative  solutions,  AARP  finds  it  dishearten- 
ing that  so  much  of  what  has  been  proposed  to  this  subcommittee  reformulates  pre- 
viously discredited  approaches  to  health  care  delivery. 

The  Federal  Trade  Commission  and  the  Department  of  Justice  have  been  active 
in  challenging  private  restraints  on  the  competitive,  business,  and  financing  aspects 
of  delivering  health  services.  These  actions  have  helped  contain  health  care  costs. 
If  the  special  interest  exemptions  that  have  been  requested  are  enacted,  this  protec- 
tion would  come  to  an  end,  and  costs  to  consumers  and  taxpayers  would  likely  go 
even  higher. 

We  welcome  any  questions  the  subcommittee  might  have. 

Senator  Metzenbaum.  Thank  you  very  much,  Mr.  Matthews.  We 
will  have  10-minute  rounds,  one  round  for  each  member. 

Professor  Havighurst,  the  FTC  and  the  DOJ  have  been  criticized 
for  failing  to  provide  clear  guidance  on  how  cost-cutting  efficiencies 
will  be  considered.  The  head  of  FTC's  health  care  section  recently 
outlined  how  those  efficiencies  will  be  evaluated.  Specifically,  in  a 
close  case  the  parties  will  have  to  show  that  efficiencies  are  sub- 
stantial, that  they  cannot  be  achieved  without  the  merger,  that 
they  are  not  offset  by  reductions  in  quality,  and  that  they  are  likely 
to  flow  to  consumers. 

As  a  practical  matter,  are  cost-cutting  efficiencies  considered  by 
the  FTC  and  the  Antitrust  Division? 

Mr.  Havighurst.  I  think  I  am  aware  of  the  statement  that  you 
refer  to.  I  agree  that  one  should  be  very  skeptical  about  the  effi- 
ciency defenses  that  are  made  for  mergers.  Every  proponent  of  a 
merger  claims  that  efficiencies  will  result,  and  very  often  in  the 
past  in  other  industries,  certainly,  those  expectations  were  dis- 
appointed. On  the  other  hand,  in  health  care  there  is  a  lot  of  room 
for  improved  efficiency  and  I  think  these  claims  should  be  taken 
quite  seriously. 

It  is  also  appropriate  to  consider  whether  the  efficiencies  can  be 
obtained  by  some  action  stopping  short  of  a  merger,  a  joint  venture, 
shared  service  arrangement,  or  otherwise.  I  do  not  agree,  I  think, 
that  it  ought  to  be  shown  that  consumers  will  somehow  derive  the 
benefit  of  efficiencies  if  they  are  derived.  If  there  are  effiiciencies, 
I  think  we  should  do  all  we  can  to  capture  them  for  the  society  as 
a  whole.  Whether  it  falls  to  the  hospital  or  to  the  consumers  is,  I 
think,  not  a  matter  that  ought  to  enter  into  the  decision  on  the 
part  of  the  agencies  whether  or  not  to  recognize  the  defense. 

Many  of  the  hospitals,  of  course,  are  nonprofit  so  that  any  effi- 
ciency gains  accrue  to  the  community  in  the  sense  that  the  non- 
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profit  serves  the  community.  Even  if  it  is  a  for-profit  firm,  I  think 
that  efficiencies  are  worth  having  and  that  mergers  ought  to  be 
permitted  if  efficiencies  are  clear. 

The  real  issue  is  always  how  do  you  balance  real  efficiencies 
against  real  competitive  loss,  and  that  is  a  hard  call.  Nobody  knows 
how  to  make  it  well.  I  would  decide  for  efficiency  even  if  it  resulted 
in  a  monopoly  if  I  was  truly  persuaded  that  significant  efficiencies 
were  at  stake. 

Under  managed  competition,  it  seems  to  me  we  are  going  to  have 
excellent  opportunities  to  appraise  these  claims  in  the  first  place, 
and  in  the  event  we  decide  to  allow  a  merger  to  monopoly,  as  in 
the  Ukiah  case,  it  seems  to  me  the  HIPC  could  then  be  authorized 
to  act  in  a  somewhat  different  role  and,  in  fact,  help  to  capture 
some  of  the  benefits  from  the  efficiencies. 

Senator  Metzenbaum.  The  AMA  has  proposed  legislation  that 
would  provide  an  antitrust  exemption  for  fee-setting  agreements 
among  small  groups  of  physicians.  The  AMA  has  used  a  number 
of  arguments  to  justify  their  proposal.  For  example,  the  AMA 
claims  that  an  agreement  by  physicians  on  a  fee  proposal  does  not 
raise  the  same  potential  for  harm  to  competition  that  ordinarily 
arises  when  competitors  reach  an  agreement  related  to  price. 

Do  you  agree  with  the  AMA's  assertion  that  there  is  less  possibil- 
ity of  competitive  harm  when  doctors'  groups  agree  on  the  fees  that 
they  will  charge? 

Mr.  Havighurst.  No,  I  don't  agree  with  that.  I  think  the  me- 
chanics of  this  are  difficult  to  capture.  I  am  not  sure  I  can  convey 
this  very  well,  but  it  seems  to  me  what  the  profession  really  wants 
to  do  is  to  propose  something  on  the  name  of  the  local  providers 
and  then  have  the  payers  declare  themselves  as  either  being 
friendly  to  that  proposal  or  opposed  to  it. 

In  other  words,  the  payer  has  to  take  a  position  as  a  friend  or 
foe  of  the  local  doctors.  To  go  against  the  local  doctors  is  difficult. 
What  is  likely  to  happen  in  many  cases  is  that  all  the  payers  will 
go  along.  In  other  words,  what  the  profession  is  trying  to  do  is  to 
set  a  term  on  which  all  the  payers  can  agree,  and  we  will  use  your 
fee  schedule.  That  is  what  happened  in  the  Maricopa  case.  All  the 
payers  uniformly  fell  into  line  behind  the  fee  schedule  that  the  doc- 
tors proposed.  That  is  illegal,  and  I  don't  think  we  need  to  have  the 
doctors  proposing  terms  on  which  all  the  payers  can  agree  in  the 
future. 

I  think  it  is  high  time  that  the  profession  gave  up  this  campaign 
to  try  to  tinker  with  fee-for-service  insurance  and  went  to  the  task 
of  reorganizing  medical  care  in  America  along  the  lines  of  managed 
competition  and  managed  care. 

Senator  Metzenbaum.  Doctors,  hospitals,  and  drugmakers  have 
claimed  that  the  antitrust  laws  are  chilling  or  preventing  certain 
procompetitive  deals.  I  am  frankly  skeptical  of  their  claims.  Last 
June,  the  Bush  administration's  antitrust  chief  testified  before  the 
Joint  Economic  Committee.  He  warned  that  "No  amount  of  struc- 
tural reform  will  succeed  if  health  care  providers  are  organized  into 
tightly-knit  cartels  that  reduce  output,  increase  prices,  stifle  inno- 
vation, and  restrict  entry."  Do  you  agree  with  that  statement? 
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Mr.  Havighurst.  I  agree  with  it.  I  think  we  need  to  get  doctors 
organized  into  competing  health  plans  so  that  their  main  concern 
is  to  serve  their  patients  better. 

Senator  Metzenbaum.  Thank  you  very  much.  Mr.  Devitt,  I  am 
must  say  that  I  really  question  whether  the  FTC  should  have 
brought  a  case  against  your  hospital. 

Mr.  Devitt.  Thank  you,  Senator.  I  agree.  [Laughter.] 

Senator  METZENBAUM.  However,  I  want  to  say  that  I  think 
maybe  your  lawyers  bear  some  responsibility  for  running  up  the 
legal  bills.  It  is  my  understanding  that  there  was  a  refusal  to  com- 
ply with  an  FTC  subpoena  which  led  to  the  Commission's  decision 
to  sue  you,  and  then  you  fought  the  Commission's  administrative 
action  on  jurisdictional  questions. 

I  think  every  litigant  has  the  right  to  fight  on  every  possible 
ground,  but  in  addition  to  that,  you  filed  two  separate  cases  in  Fed- 
eral district  court  in  San  Francisco  and  Washington,  DC,  challeng- 
ing the  Commission's  jurisdiction  to  sue  a  nonprofit  hospital.  Both 
of  those  cases  were  dismissed.  Now,  I  could  just  see  those  fee  bills 
running  up  in  Washington  and  San  Francisco. 

I  am  not  suggesting  that  your  ordeal  has  been  self-inflicted  or 
that  you  didn't  have  a  legal  right  to  raise  jurisdictional  issues  in 
fighting  the  suit.  However,  I  do  want  to  say  I  think  you  spent  an 
enormous  amount  of  money  to  litigate  a  question  of  jurisdiction, 
and  I  wonder  whether  your  case  couldn't  have  been  resolved  in  a 
less  costly  manner  if  you  had  just  defended  on  the  merits  from  the 
beginning  because  I  think  there  are  considerable  merits  in  your 
case. 

Mr.  Devitt.  Well,  Senator,  certainly,  if  the  FTC  had  issued  an 
injunction  from  the  beginning,  as  they  have  in  the  Punta  Gorda 
case  in  Florida  and  in  some  other  cases,  we  could  have  gotten  di- 
rectly to  the  issues.  As  we  got  into  this,  the  reason  we  went  to 
court  is  that  we  thought  the  FTC  had  indeed  given  us  the  decision 
on  the  jurisdiction  and  when  we  tried  to  go  to  court  to  appeal  that, 
they  would  then  come  back  and  say,  no,  we  haven't  given  you  a  de- 
cision, your  process  isn't  over  yet.  That  is  why  we  were  taken  out 
of  court  and  back  into  the  FTC,  and  this  dragged  on  and  on. 

Had  an  injunction  been  given  to  bring  this  thing  to  a  head,  yes, 
it  probably  could  have  gone  much  quicker,  but,  you  see,  that  didn't 
happen.  We  did  provide  them  with  lots  of  information.  Whenever 
they  asked  for  it,  we  provided  it.  I  think  we  provided  them  with 
very  adequate  amounts  of  information  regarding  the  efficiencies 
that  we  were  experiencing  and  the  conditions  in  our  community 
that  brought  this  situation  about. 

Senator  METZENBAUM.  I  almost  feel  as  I  sit  here  that  the  conduct 
of  the  FTC  was  questionable,  the  procedures  of  your  legal  counsel 
were  questionable,  and  the  hospital  got  stuck  in  the  middle,  and 
I  think  you  are  paying  the  price.  I  understand  it  is  close  to  a  reso- 
lution and  I  hope  it  gets  resolved  and  you  continue  doing  that 
which  appears  to  be  a  pretty  good  job  in  your  area. 

Mr.  Devitt.  Thank  you,  Senator. 

Senator  Metzenbaum.  Mr.  Rothschild,  normally  companies  in 
your  business  would  compete  aggressively  on  the  basis  of  innova- 
tion and  quality.  In  fact,  I  think  one  of  the  toughest  problems  in 
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your  business  is  keeping  the  doctors  and  the  patients  informed 
about  the  new  kinds  of  artificial  Hmbs  that  are  available. 

You  testified  you  have  been  shut  out  of  the  National  Rehabilita- 
tion Hospital,  which  unquestionably  has  one  of  the  largest  pros- 
thetic clinics  in  the  Washington,  DC,  area,  and  that  they  refer  all 
of  their  amputees  to  its  joint  venture  partner  to  be  fitted  for  artifi- 
cial limbs.  How  can  the  amputees  find  out  what  different  kinds  of 
artificial  limbs  are  available  to  them  if  they  are  steered  to  one  spe- 
cific prosthetic  company  by  the  hospital  where  they  are  being  treat- 
ed? 

Mr.  Rothschild.  Well,  Senator,  actually  it  does  become  a  rel- 
atively limited  choice,  particularly  as  you  compare  it  to  the  way  it 
once  was  prior  to  Medlantic's  entry  into  the  market.  Prior  to  that, 
the  competing  companies  would  meet  at  a  given  hospital  clinic 
where  a  patient  was  presented  and  a  consensus  of  opinion  of  all  the 
team  members — the  physician,  the  therapist,  the  competing  compa- 
nies— and  this  consensus  of  opinion  would  be  based  upon  a  given 
track  record,  a  proven  methodology  that  worked.  So,  consequently, 
the  patient  did  receive  the  necessary  information  in  order  to  have 
the  physician  prescribe  a  prosthesis. 

Senator  Metzenbaum.  Why  haven't  you  filed  an  antitrust  suit? 

Mr.  Rothschild.  Excuse  me.  Senator? 

Senator  Metzenbaum.  Why  haven't  you  filed  an  antitrust  suit? 

Mr.  Rothschild.  Well,  it  is  like  a  catch-22.  Senator.  We  were 
experiencing  financial  difficulties  already.  We  are  relatively  small 
business.  To  bring  such  a  suit  is  a  very,  very  expensive  proposition. 

Senator  Metzenbaum.  You  can't  get  it  taken  on  a  contingent  fee 
basis? 

Mr.  Rothschild.  Most  attorneys  that  we  talked  to  literally  told 
us  to  forget  it.  It  was  an  impossible  endeavor.  Even  if  you  were  to 
win — and  the  track  record  of  winning  these  kinds  of  things  against 
hospitals,  evidently,  is  not  very  good,  and  they  told  us  even  if  you 
did  win,  the  recoverable  damages  would  not  in  any  way  near  ap- 
proximate your  costs.  So,  for  us,  it  was  just  a  given.  It  was  only 
through  a  friend  of  my  son's  in  college  that  we  were  able  to  get  at- 
torneys to  help  us  out  on  this  to  get  it  this  far. 

Senator  Metzenbaum.  Thank  you  very  much.  Mr.  Matthews,  my 
failure  to  ask  you  any  questions  is  not  an  indication  that  I  am  not 
greatly  appreciative  of  your  testimony.  I  think  the  testimony  of  the 
AARP  on  this  subject  is  very  significant  and  we  look  forward  to 
working  with  you. 

Let  me  turn  you  over  to  a  person  who  is  not  eligible  for  member- 
ship in  the  AARP,  Senator  Thurmond.  [Laughter.] 

Senator  Thurmond.  Thank  you  very  much,  Mr.  Chairman.  Mr. 
Havighurst,  do  you  think  the  enforcement  agencies  should  attempt 
to  reduce  uncertainties  about  application  of  the  antitrust  laws  in 
the  health  care  field  by  issuing  more  detailed  policy  statements  and 
guidelines? 

Mr.  Havighurst.  That  is  always  helpful,  Senator,  though  I  do 
think  the  agencies  have  made  a  significant  effort  in  this  area.  It 
is  a  terribly  difficult  analytical  problem  one  confronts  with  hospital 
mergers  and  joint  ventures.  There  is  no  way  of  making  it  easy  and 
clear.  I  think  that  is  the  difficulty  here. 
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Because  concentration  in  some  of  these  markets  is  so  high,  the 
basic  antitrust  presumption  is  that  this  is  a  very  questionable  un- 
dertaking. Then  the  question  is,  well,  what  efficiencies  will  be 
yielded.  We  don't  always  know  that  with  enough  precision  to  make 
an  easy  decision  about  the  tradeoff.  That  is  the  difficulty,  and  a  lot 
of  general  statements  help  some,  but  they  don't  resolve  individual 
cases  very  well. 

Senator  THURMOND.  Do  you  support  the  proposals  in  Senator 
Cohen's  bills  for  hospitals  to  be  permitted  to  enter  into  agreements 
to  share  medical  technology  and  services? 

Mr.  Havighurst.  Well,  no.  Senator.  I  think  these  decisions  ought 
to  wait  until  we  see  what  the  President's  health  reform  proposals 
look  like.  I  think,  in  that  context,  it  might  well  be  decided  that  the 
State  of  Maine  can  go  its  own  way  on  such  matters.  I  think  we 
could  decide  that  in  rural  areas  special  rules  ought  to  apply,  or  we 
might  just  decide  to  leave  it  to  managed  competition,  to  HIPC's, 
which  have  responsibility  for  care  and  competition  in  a  given  area. 
Where  markets  aren't  competitive  enough,  the  HIPC  might  be 
given  extra  powers  to  deal  with  that  situation. 

Senator  THURMOND.  Thank  you.  Mr.  Devitt,  if  there  were  too 
many  beds  in  the  two  hospitals  that  merged  in  Ukiah — do  you  pro- 
nounce that  Ukiah? 

Mr.  Devitt.  Yes. 

Senator  THURMOND.  Why  has  the  number  of  beds  not  been  re- 
duced since  the  merger? 

Mr.  Devitt.  We  have  not  reduced  the  number  of  beds,  but  we 
have  reduced  other  expensive  services.  We  are  in  the  process  of  re- 
ducing beds  when  we  get  moved  on  to  one  campus.  We  are  recog- 
nized by  the  State  of  California  as  one  hospital,  but  we  are  still  in 
two  buildings.  The  number  of  beds,  at  43  at  the  campus  of  our  hos- 
pital that  purchased  Ukiah  General,  was  not  adequate  under  all 
circumstances  to  take  care  of  the  patients.  We  are  in  the  process 
of  rectifying  that  and  moving  along. 

The  process  would  have  been  speeded  along  considerably  had  it 
not  been  for  the  $1.7  million  that  we  have  spent  defending  our- 
selves against  the  FTC,  and  that  has  been  a  deterrent  in  this  case. 

Senator  THURMOND.  Would  you  favor  allowing  small  rural  hos- 
pitals to  merge  even  if  there  are  no  other  competing  hospitals  in 
the  market? 

Mr.  Devitt.  Well,  certainly  from  an  efficiency  standpoint,  Sen- 
ator, you  know,  as  a  hospital  administrator  I  would  say  that  that 
is  a  good  idea  because  I  know  how  inefficient  small  hospitals  are 
and  how  expensive  they  are  and  how  difficult  it  is  to  compete 
against  your  big  neighbors.  Even  in  our  case  now,  as  a  50-  or  100- 
bed  hospital,  we  are  in  a  far  better  position  to  compete  against  the 
hospitals  in  Santa  Rosa  than  we  ever  were  as  two  50-bed  hospitals. 
We  spent  all  of  our  time  beating  up  on  each  other  and  not  paying 
attention  to  the  guys  who  were  really  eating  our  lunch,  and  that 
was  Santa  Rosa. 

Senator  THURMOND.  Mr.  Rothschild,  do  you  have  any  evidence 
that  costs  for  prostheses  have  increased  in  Medlantic  or  that  selec- 
tion and  quality  are  inferior  there? 

Mr.  Rothschild.  Well,  Senator,  we  have  heard  patients  and 
physical  therapists  complain  that,  in  fact,  they  did  experience  addi- 
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tional  costs  that  we  would  consider  above  the  norm.  We  have  heard 
patients  complain  of  being  kept  in  that  facility  for  an  inordinate 
amount  of  time  with  questionable  goals  and  results. 

So  we  have  seen  that,  and  we  have  seen  patients  who  have  been 
through  the  facility  and  have  not  been  satisfied  with  the 
prosthesis 

Senator  THURMOND.  Speak  into  your  microphone.  We  can't  hear 
you. 

Mr.  Rothschild  [continuing].  Have  not  been  satisfied  with  the 
prosthesis  they  received. 

Senator  Thurmond.  If,  as  you  testified,  Medlantic  offers  inferior 
selection  and  quality  of  prostheses  at  increased  cost,  why  do  you 
think  that  the  other  hospitals  in  the  area  are  sending  their  pa- 
tients there? 

Mr.  Rothschild.  Well,  I  think,  Senator,  that  one  of  the  best  ex- 
amples I  can  give  about  that  is  when  we  were  at  a  clinic  at  the 
Washington  Hospital  Center  just  prior  to  Medlantic  coming  on  the 
scene,  there  was  a  physician  in  the  Washington  Hospital  Center 
who  referred  patients  to  us.  Well,  when  the  National  Rehab  facility 
opened,  those  referrals  ceased  until  about  a  year  ago  when  that 
physician  got  back  in  touch  with  us  and  asked  us  to  continue  to 
see  his  referred  patients. 

So  it  took  some  ingredients  to  be  there  for  us  to  get  back  into 
it,  and  one  was  the  fact  that  this  physician  had  known  there  was 
a  better  way  of  doing  things,  had  become  dissatisfied  with  the  NRH 
facility,  a  facility  that  he  also  works  for,  and  we  were  still  in  the 
area  so  he  still  had  a  choice. 

Senator  Thurmond.  Are  you  an  orthopedist  yourself? 

Mr.  Rothschild.  I  am  a  prosthetist  and  an  orthopedist. 

Senator  THURMOND.  I  have  no  more  questions.  Thank  you  very 
much. 

Senator  Metzenbaum.  Senator  Hatch? 

Senator  Thurmond.  Just  a  minute,  Mr.  Chairman.  Mr.  Mat- 
thews, I  think  your  testimony  is  so  clear,  you  don't  deserve  any 
questions.  Thank  you  for  being  here. 

Mr.  Matthews.  Thank  you  very  much.  Senator. 

Senator  Metzenbaum.  Senator  Hatch? 

Senator  Hatch.  Thank  you,  Mr.  Chairman.  Professor 
Havighurst,  I  am  glad  to  see  in  your  testimony  that  you,  as  an  emi- 
nent scholar,  are  concerned  about  drug  price  controls.  As  you  prob- 
ably know,  I  too  have  been  very  concerned  about  that,  about  the 
prospect  of  drug  price  controls.  I  not  only  don't  think  they  will 
work,  I  think  they  will  work  in  retrogression  rather  than  progres- 
sion. 

Now,  in  your  testimony  you  elaborated  your  opinion  that  the  Jus- 
tice Department  can  exercise  prosecutorial  discretion  not  to  pros- 
ecute the  drug  industry  in  response  to  the  PMA  request  for  a  busi- 
ness review  letter.  If  it  is  your  position  that  DOJ  should  not  pros- 
ecute under  antitrust  laws,  wouldn't  some  more  definite  relief  by 
DOJ  be  preferred  to  avoid  the  threat  of  a  possible  enforcement 
chilling  effect? 

Mr.  Havighurst.  Well,  I  am  not  sure  what  else  the  Department 
could  do.  It  would  require  congressional  action  to  give  any  affirma- 
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tive  exemption  to  the  PMA,  which  certainly  could  be  considered.  I 
would  like  to  see  this  come  from  the  President.  I  would  think 

Senator  Hatch.  Well,  I  would  like  to  see  you  maybe  help  us  here 
in  the  committee  by  giving  us  some  ways  more  definite  relief  might 
be  accomplished,  maybe  a  waiver  process  or  something  like  that. 
Could  you  give  us  the  benefit  of  your  advice,  if  not  today,  in  the 
future? 

Mr.  Havighurst.  There  is  nothing  in  place  today  for  the  Depart- 
ment to  grant  an  exemption.  All  they  can  do  is  say  we  won't  pros- 
ecute. That  leaves  it  open  to  private  suits.  I  am  not  sure  who  would 
bring  a  private  suit  for  this  particular  kind  of  conduct  because 
holding  prices  down  doesn't  seem  to  injure  anybody  very  obviously. 

The  FTC  could  bring  an  action,  but  presumably  they  would  fol- 
low whatever  lead  Justice  gives,  so  perhaps  the  chilling  effect  is 
not  too  serious.  I  would  think  that  that  is  a  plausible  strategy  for 
the  administration  to  follow  in  trying  to  smooth  over  this  period 
from  now  until  managed  competition  gets  some  price  restraint 
without  embarking  on  a  long-term,  heavy-handed  regulatory  pro- 
gram at  the  Federal  level. 

Senator  Hatch.  You  indicated  that  if  we  get  managed  competi- 
tion that  that  in  and  of  itself  will  create  a  price  restraint  condition 
through  bulk  sales,  et  cetera,  et  cetera,  and  I  tend  to  agree  with 
that. 

Mr.  Havighurst.  Indeed,  I  think  that  managed  competition 
solves  many  of  the  problems  we  have  been  hearing  about.  It  cer- 
tainly would  help  the  problem  of  Mr.  Rothschild.  If  we  had  more 
active  purchasers  in  that  market  selecting  on  the  basis  of  cost  and 
quality,  he  would  be  chosen  ahead  of  his  competitor  in  many  in- 
stances. I  think  we  have  in  managed  competition  a  really  attractive 
solution  to  this  problem  without  using  antitrust  as  the  vehicle  for 
trying  to  solve  this  problem. 

Senator  Hatch.  Of  course,  I  notice  that,  you  know,  under  current 
conditions  the  AARP,  for  instance,  has  its  own  mail  order  drug  di- 
vision, and  I  presume  that  they  make  profits  off  of  that.  You  know, 
it  is  an  interesting  thing  to  me.  But  if  you  could  give  some  thought 
as  to  whether  or  not  there  should  be  some  definitive  relief  or  some 
better  way  for  companies  to  gauge  just  what  are  the  potentials  here 
and  give  us  some  advice  on  that  maybe  in  a  letter  later  or  when- 
ever, I  would  surely  like  to  have  the  benefit  of  your  good  thinking. 

Mr.  Havighurst.  I  would  be  glad  to  try. 

Senator  Hatch.  I  was  eager  to  see  in  your  testimony  that  you, 
as  well  as  I,  recognize  the  urgent  need  for  us  to  think  about  how 
antitrust  laws  affect  our  activities  in  health  care  reform.  Can  you 
give  us  any  guidance  to  predict  the  behavior  in  rural  areas,  for  in- 
stance, with  a  HIPC  acting  as  a  monopsony  purchaser  and  the 
AHP  acting  as  a  monopoly  seller? 

Mr.  Havighurst.  The  model  I  have  in  mind.  Senator,  is  just  a 
model  that  I  kind  of  cooked  up.  I  did  share  it  with  the  task  force 
and  at  least  some  people  there  were  interested.  In  fact,  I  am  sub- 
mitting with  my  testimony  a  copy  of  a  memo  I  provided  to  the 
White  House  Task  Force  on  Health  Reform  just  for  the  record.  It 
covers  some  of  the  ground  in  the  testimony,  but  says  a  little  more 
about  how  I  think  HIPC's  would  function. 
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I  visualize  them  as  being  true  cooperatives  representing  pur- 
chaser interests,  and  I  see  their  main  function  as  being  to  just  sort 
of  set  the  menu  of  health  plan  options  that  are  available  to  all  the 
consumers  in  the  area.  Now,  in  an  area  where  there  aren't  many 
health  plan  options,  or  really  more  than  one,  and  there  are  only 
one  or  two  hospitals  and  very  limited  supply  of  physicians,  we  have 
a  problem  of  whether  we  are  going  to  ever  get  any  competition 
going. 

In  that  context,  I  can  imagine  the  HIPC  being  authorized  under 
a  procedure  to  step  out  of  the  role  of  simply  managing  competition 
procompetitively  into  a  more  regulatory  role  where  it  would,  in 
fact,  be  able  to,  if  not  dictate  prices,  at  least  engage  in  a  one-on- 
one  bargaining  with  a  monopoly  plan  or  provider.  I  would  think  we 
could  get  satisfactory  results  by  that  process,  but  it  is  certainly  a 
matter  that  needs  careful  thought. 

I  think,  in  fact,  in  any  market  you  are  going  to  fmd  some  serv- 
ices that  are  going  to  be  not  provided  as  competitively  as  others, 
and  that  the  HIPC  ought  to  have  some  ability  to  deal  with  those 
situations  where  competition  isn't  all  that  it  might  be.  There  are 
a  range  of  tools  that  could  be  made  available,  including  antitrust 
enforcement  if  there  is  a  provider  cartel,  or  including  moving  to  a 
more  regulatory  mode  if  that  is  the  only  alternative. 

Senator  Hatch.  Well,  thank  you.  I  appreciate  those  responses. 

Mr.  Devitt,  is  that  how  you  pronounce  your  name,  Devitt? 

Mr.  Devitt.  Yes,  Senator. 

Senator  Hatch.  The  FTC  prosecution  in  your  instance  has  been 
going  on  since  November  1989. 

Mr.  Devitt.  Yes,  sir. 

Senator  Hatch.  Irrespective  of  the  merits  of  the  case,  how  has 
the  pendency  of  this  prosecution  affected  your  hospital's  ability  to 
deliver  health  care  within  your  community? 

Mr.  Devitt.  Well,  Senator,  earlier  I  was  asked  about  the  consoli- 
dation of  the  hospital  into  one  campus  and  the  reduction  of  beds, 
and  so  on.  Certainly,  the  expenditure  of  the  $1.7  million  has  had 
an  effect  on  our  ability  to  do  that. 

Senator  Hatch.  You  only  have  14,000  people  there? 

Mr.  Devitt.  We  only  have  14,000  people  in  town. 

Senator  Hatch.  Where  does  that  $1.7  million  come  from? 

Mr.  Devitt.  Part  of  it  comes  from — well,  a  good  share  of  it  comes 
from  the  moneys  that  we  are  paid  for  Medicare  and  MediCal  pa- 
tients. It  doesn't  affect  the  payment  any.  We  don't  get  more  be- 
cause we  are  involved  with  the  FTC. 

Senator  Hatch.  So  you  are  looking  for  every  efficiency  you  can 
get  and  saving  every  nickel  you  can  so  you  can  pay  for  these  what 
you  consider  to  be  unnecessary  costs? 

Mr.  Devitt.  Yes,  Senator,  and  at  the  same  time  during  all  of  this 
adversity  we  have  still  been  able  to  hold  our  price  increases  to 
about  half  of  what  the  rest  of  the  State  of  California  has  averaged 
during  the  same  time  period. 

Senator  HATCH.  Well,  maybe  we  had  better  move,  instead  of 
managed  competition,  to  rural  competition  and  impose  that  on  the 

cities. 

Mr.  Devitt.  We  have  a  model  we  would  like  to  show  you. 
[Laughter.] 
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Senator  HATCH.  I  would  like  to  see  it.  I  am  very,  very  interested 
in  it.  You  have  made  some  references  to  the  improvement  of  the 
quality  of  medical  care  and  how  combining  the  two  small  hospitals 
actually  leads  to  efTiciencies  and  improvement  in  the  ability  to  give 
even  better  medical  care,  and  I  appreciate  having  that. 

Just  one  last  question.  What  effect  has  the  merger  had  on  your 
hospital  price  growth  rate,  both  on  growth  previous  to  the  merger 
and  projected  growth  as  well? 

Mr.  Devitt.  Prior  to  1988,  both  Ukiah  General  Hospital  and 
Ukiah  Adventist  Hospital,  as  it  was  known  at  that  time,  were  pret- 
ty much  in  the  ballpark  with  the  rest  of  the  State  of  California, 
with  price  increases  running — it  varied  from  year  to  year,  but  from 
10  to  12  percent  a  year.  There  was  one  year  in  about  1985  when 
I  think  the  price  increases  were  almost  18  percent.  Since  that  time, 
the  highest  increase  we  have  had  since  1988  was  7.5  percent,  and 
most  of  the  increases  have  been  5  and  5.5  percent. 

Senator  Hatch.  Well,  I  commiserate  with  you  because  I  think 
that  sometimes  instead  of  debilitating  litigation  that  really  eats  up 
very,  very  scarce  funds,  especially  in  your  case,  but  in  almost  every 
case,  we  ought  to  be  looking  for  reasonable  ways  to  resolve  some 
of  these  problems  that  save  money  for  everybody  and  get  better 
health  care  for  people. 

Mr.  Devitt.  Thank  you,  Senator. 

Senator  Hatch.  That  is  easier  said  than  done,  so  I  have  a  lot  of 
empathy  with  what  you  are  saying  here  today  and  I  hope  that  this 
gets  resolved  because  it  seems  to  me  to  be  ridiculous. 

Mr.  Devitt.  Thank  you. 

Senator  Hatch.  Mr.  Rothschild,  aren't  all  doctors  in  the  Wash- 
ington area  free  to  contract  with  you,  just  like  the  one  from  Wash- 
ington Hospital  Center  apparently  did  before? 

Mr.  Rothschild.  They  are  free,  Senator,  but  they  don't. 

Senator  Hatch.  They  don't? 

Mr.  Rothschild.  The  majority  of  them  send  their  patients  to  the 
NRH  facility. 

Senator  Hatch.  OK.  Well,  Mr.  Matthews,  I  agree  with  Senator 
Thurmond.  There  is  no  question  that  senior  citizens,  like  most 
Americans,  are  very  concerned  about  high  health  care  costs  and  we 
are  going  to  try  and  do  something  to  get  those  costs  contained.  In 
that  regard,  I  want  to  compliment  the  AHA  and  the  PMA  for  com- 
ing here  today  and  being  willing  to  participate  in  these  hearings 
because  I  think  it  is  a  good-faith  effort  to  try  and  discuss  the  prob- 
lems and  see  what  we  can  do  to  resolve  them. 

I  have  to  say  that  around  here  sometimes  there  is  an  ability  to 
play  populist  politics  at  the  expense  of  good  research  and  future  de- 
velopment of  life-saving  drugs,  and  we  have  got  to  hit  a  happy  me- 
dium and  a  happy  balance  here  somehow  or  other,  and  price  con- 
trols ain't  the  way  to  get  there.  But,  unfortunately,  there  are  those 
who  think  that  that  is  the  answer,  or  at  least  feel  that  it  is  a  good 
populist  issue  that  they  can  get  people  worked  up  on  because  drug 
prices  are  expensive. 

But  we  also  have  the  potential  of  resolving  some  very  serious 
problems  that  are  right  on  the  cutting  edge  right  now  that  could 
save  us  trillions  of  dollars  over  the  next  number  of  decades.  So  we 
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have  to  hit  that  happy  medium  and  I  intend  to  make  sure  that  the 
free  market  system  is  not  upset  in  the  process. 

Thank  you,  Mr.  Chairman. 

Senator  Metzenbaum.  Thank  you  very  much,  Senator  Hatch, 
and  I  want  to  thank  each  of  the  members  of  this  panel.  Your  co- 
operation is  very  much  appreciated.  Your  entire  statements  will  be 
included  in  the  record.  Thank  you. 

Our  next  and  last  panel  is  Fredric  Entin,  senior  vice  president 
and  general  counsel  of  the  American  Hospital  Association;  Richard 
F.  Corlin,  M.D.,  vice  speaker  of  the  AMA  House  of  Delegates  and 
president  of  the  Cahfornia  Medical  Association,  speaking  on  behalf 
of  the  AMA;  and  Bruce  Brennan,  senior  vice  president  of  the  Phar- 
maceutical Manufacturers  Association.  We  are  happy  to  have  each 
of  you  gentlemen  with  us. 

Mr.  Entin,  would  you  care  to  proceed  first? 

PANEL  CONSISTING  OF  FREDRIC  J.  ENTIN,  SENIOR  VICE 
PRESIDENT  AND  GENERAL  COUNSEL,  AMERICAN  HOSPITAL 
ASSOCIATION,  WASHINGTON,  DC;  DR.  RICHARD  F.  CORLIN, 
VICE  SPEAKER,  HOUSE  OF  DELEGATES,  AMERICAN  MEDICAL 
ASSOCL\TION,  CHICAGO,  IL,  ACCOMPANIED  BY  KIRK  B. 
JOHNSON,  GENERAL  COUNSEL,  AMERICAN  MEDICAL  ASSO- 
CIATION; AND  BRUCE  J.  BRENNAN,  SENIOR  VICE  PRESIDENT 
AND  GENERAL  COUNSEL,  PHARMACEUTICAL  MANUFACTUR- 
ERS ASSOCIATION,  WASHINGTON,  DC,  ACCOMPANIED  BY 
THOMAS  DOWNS,  COUNSEL,  PHARMACEUTICAL  MANUFAC- 
TURERS ASSOCIATION 

STATEMENT  OF  FREDRIC  J.  ENTIN 

Mr.  Entin.  Thank  you  very  much.  Senator.  I  am  Fred  Entin,  sen- 
ior vice  president  and  general  counsel  of  the  American  Hospital  As- 
sociation. I  will  try  to  go  briefly  through  my  remarks  because  many 
of  the  points  I  wished  to  make  have  been  made  already  at  this 
hearing.  I  am  pleased  to  be  here  to  share  with  the  committee  the 
views  of  the  5,300  institutions  that  are  members  of  the  AHA. 

Let  me  repeat  what  has  been  said  here  already,  and  that  is  the 
United  States  is  on  the  verge  of  health  care  reform,  and  I  would 
appreciate  that  you  understand  that  our  comments  are  being  made 
in  the  context  of  health  care  reform  when  we  discuss  antitrust. 

It  has  also  been  remarked  that  the  current  system  that  we  have 
is  fragmented,  uncoordinated,  costly  and  inefficient,  and  therefore 
the  need  for  reform  is  here.  Like  many  others,  the  AHA  at  this 
time  envisions  a  future  health  care  system  founded  on  community- 
based  provider  networks.  These  are  very  much  like  the  accountable 
health  partnerships  that  Mr.  Havighurst  was  referring  to  and  that 
have  been  discussed  in  the  context  of  managed  competition.  We  be- 
lieve that  cooperation  and  coordination  among  providers  within  a 
network  offers  the  best  approach  to  health  care  reform  and  a  ra- 
tional delivery  of  services  in  an  efficient  way. 

In  the  1980's,  it  was  thought  that  competition  between  these  in- 
dividual providers  would  yield  a  more  efficient  health  care  system. 
We  beUeve  that  experience  tells  us  that  competition  exacerbated 
rather  than  alleviated  the  health  care  crisis. 
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Antitrust  laws  which  encourage  competition  assume  that  market 
forces  will  eliminate  excess  capacity,  but  market  solutions  will  take 
longer  to  achieve  needed  reductions  than  will  collaborative  strate- 
gies. Given  the  relationship  of  health  care  spending  to  the  econ- 
omy, the  faster  costs  associated  with  health  care  can  be  reduced, 
the  better. 

We  also  believe  that  competitive  solutions  may  produce  some  so- 
cially undesirable  results.  We  may  find  market  forces  dictating  the 
closure  of  facilities  in  communities  least  able  to  afford  it.  Finally, 
other  noneconomic  priorities  of  health  care — specifically,  quality — 
may  be  impaired  in  those  institutions  that  struggle  to  remain  in 
business  long  after  they  should  close.  I  would  refer  the  committee 
to  the  appendix  in  our  white  paper  which  discusses  studies  that  ex- 
amine the  relationship  between  concentration  and  prices  in  health 
care. 

As  I  said,  the  American  Hospital  Association's  reform  plan  calls 
for  and  is  founded  on  the  principle  of  community  care  networks, 
much  like  the  accountable  health  partnerships  that  are  being  dis- 
cussed widely  right  now.  These  are  consortia  of  hospitals  and  other 
institutional  providers,  physicians,  health  insurers,  employers, 
community  health  organizations  and  others  working  together  to 
furnish  all  necessary  health  services  to  patients  with  integrated 
care  organized  at  the  community  level.  We  see  payment  to  the  net- 
work on  a  prepa3nTient  or  capitated  basis  to  align  incentives  within 
that  network  to  achieve  needed  efficiencies  and  cost  reductions. 

Our  plan  has  much  in  common  with  other  proposals,  almost  all 
of  which  right  now  favor  some  form  of  provider  networks.  You  have 
asked.  Senator  Hatch  and  Senator  Metzenbaum,  whether  antitrust 
is  a  problem  when  it  comes  to  health  care  policy.  Is  it  an  obstacle 
to  health  care  reform? 

Well,  if  the  goals  of  health  care  reform  are  to  achieve  greater  ac- 
cess, maintain  and  improve  quality,  and  control  costs  through  re- 
duction and  conservation  of  resources,  and  if  the  mechanism  by 
which  those  goals  are  to  be  obtained  is  through  collaboration  of 
providers  in  organized,  comprehensive,  integrated  networks  of  care, 
then  I  would  have  to  say  that  the  answer  is  yes. 

We  see  three  dimensions  to  the  problem.  The  first  is  a  misunder- 
standing, and  the  American  Hospital  Association  has  understood 
that  and  accepted  the  responsibility  to  work  with  our  members  and 
educate  them  about  the  reach  of  the  law  and  to  encourage  them  to 
explore  a  variety  of  cooperative  arrangements  which  have  little  or 
not  antitrust  risk. 

The  next  aspect  of  the  problem  concerns  a  variety  of  activities 
which  further  network  development  about  which  there  is  inad- 
equate guidance,  where  many  are  unwilling  to  act  due  to  uncer- 
tainties over  whether  they  will  be  drawn  into  an  expensive,  time- 
consuming  challenge  by  competitors  or  the  enforcement  agencies, 
such  as  Mr.  Devitt  experienced. 

Forty-four  percent  of  hospital  CEO's  polled  by  Hospitals  Maga- 
zine recently  said  that  antitrust  concerns  slowed  or  inhibited  col- 
laborative activities.  Five  States,  including  Senator  Cohen's  State 
of  Maine,  have  already  addressed  this  part  of  the  problem  as  a 
matter  of  public  policy.  In  those  States,  legislation  has  been  passed 
protecting  hospitals  pursuing  health  reform  arrangements.  Similar 
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legislation   is   pending  or  being  considered   in   at  least   17   other 
States. 

The  FTC  and  the  Department  of  Justice  have  said  that  there  is 
adequate  guidance  to  be  found  in  their  joint  merger  guidelines  and 
other  public  statements.  From  the  testimony  given  by  Chairman 
Steiger,  however,  it  is  not  clear  how  those  guidelines  and  how  those 
policies  are  applied.  As  we  have  heard,  there  is  a  presumption  of 
illegality  in  perhaps  80  percent  of  all  U.S.  communities  pursuant 
to  the  concentration  guidelines. 

What  the  real  problem  is  is  that  neither  the  guidelines  nor  any 
other  policy  pronouncements  enable  hospitals  to  clearly  distinguish 
circumstances  in  which  specific  collaborative  arrangements  will,  in 
fact,  be  challenged  and  those  in  which  they  will  not.  We  look  for- 
ward to  Chairman  Steiger's  offer  to  provide  information  regarding 
the  efficiencies  that  are  considered  in  approving  those  arrange- 
ments in  the  future  because  the  absence  of  challenges,  rather  than 
ease  the  situation,  serves  to  exacerbate  the  confusion  that  exists 
over  how  the  law  will  be  applied. 

Finally,  the  third  dimension 

Senator  Metzenbaum.  Take  another  minute  or  two. 

Mr.  Entin.  All  right.  Thank  you.  Senator. 

Finally,  the  third  dimension  of  the  problem  would  relate  to  the 
evolution  of  networks.  As  they  continue  to  evolve  and  as  they  reach 
a  point  in  their  development  where  further  efficiencies  may  require 
decisions  regarding  allocation  of  resources,  the  network  may  have 
to  make  decisions  about  the  disarming  of  the  medical  arms  race 
and  eliminating  redundant  and  duplicative  technology,  as  well  as 
excessive  capacities,  within  a  network. 

For  example,  if  the  enrolled  population  only  needs  one  MRI  and 
one  lithotritor,  under  current  law  it  would  be  illegal  for  one  hos- 
pital in  that  network  to  decide  to  purchase  the  MRI  and  the  other 
hospital  in  that  network  to  agree  to  purchase  the  lithotritor,  even 
though  there  may  be  broad  community  support  for  that  kind  of  ra- 
tional decisionmaking  to  service  that  community  and  that  popu- 
lation. 

As  the  future  of  health  care  policy  is  set,  antitrust  laws  need  to 
accommodate  the  direction  in  which  that  policy  is  headed — net- 
works of  care.  The  AHA  is  not  alone  in  calling  for  such  an  accom- 
modation. 

In  conclusion,  we  would  ask  for  a  thoughtful  examination  of  the 
antitrust  policy  in  the  context  of  health  reform.  We  believe  collabo- 
rative strategies  will  work,  and  thus  unnecessary  barriers  in  the 
law,  antitrust  and  otherwise,  need  to  be  eliminated.  If  networks  are 
an  integral  part  of  health  care  reform  in  this  country,  the  appro- 
priate goal  would  be  to  encourage  competition  between  networks. 
Policies,  however,  that  inhibit  the  formation  of  networks  or  collabo- 
ration within  those  networks  may  be  inconsistent  with  the  goals  of 
health  care  reform.  Protecting  the  interests  of  patients  is  the  un- 
derlying objective  of  both  the  antitrust  laws  and  health  care  re- 
form. Therefore,  those  policies  should  be  reconcilable. 

Senator,  if  I  might,  I  would  like  to  just  respond  to  a  comment 
you  made  at  the  outset  of  the  hearing  regarding  a  proposal,  or  a 
belief  that  we  have  a  proposal  seeking  an  exemption.  We  put  to- 
gether as  an  option  for  consideration  the  possibility  that  a  vol- 
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untary  waiver  program  might  be  a  way  to  accommodate  network 
formation. 

Those  ideas  were  put  forth  at  a  time  prior  to  this  momentum  had 
gathered  with  regard  to  health  care  reform  and  with  the  impending 
May  3  announcement  by  the  CUnton  administration  of  their  plan. 
It  is  an  option,  it  is  a  way  of  considering  how  one  might  get  from 
here  to  there  in  terms  of  network  formation.  It  is  modeled,  quite 
frankly,  after  what  has  been  occurring  in  many  of  the  States  with 
regard  to  encouraging  collaboration  among  health  care  providers. 
We  have  not  put  it  forward  as  a  legislative  proposal.  It  is  a  way 
of  looking  at  the  problem,  but,  quite  frankly,  given  the  fact  that  we 
are  on  the  eve  of  health  care  reform  it  may  not  be  necessary  once 
we  hear  from  the  administration. 

With  that,  I  will  conclude  my  remarks. 

Senator  Metzenbaum.  Well,  we  are  pleased  to  hear  that  the 
AHA  is  sufficiently  concerned  about  the  problem  that  you  have  de- 
veloped a  concept  of  your  own,  and  also  pleased  that  you  are  now 
working  with  the  administration  to  bring  about  a  program  that  can 
serve  all  Americans.  We  look  forward  to  working  with  you  and  ap- 
preciate your  testimony. 

Mr.  Entin.  Thank  you.  Senator. 

[The  prepared  statement  of  Mr.  Entin  follows:] 

Prepared  Statement  of  Fredric  J.  Entin  on  Behalf  of  the  American  Hospital 

Association 

SUMMARY 

The  United  States  is  on  the  verge  of  comprehensive  health  care  reform.  We  are 
faced  with  the  dual  challenge  of  expanding  access  to  care  while  conserving  resources 
to  contain  the  growing  costs  of  providing  health  services.  To  meet  this  challenge, 
we  will  need  to  restructure  the  delivery  system  in  a  manner  which  encourages  col- 
laboration between  health  care  providers.  The  country's  antitrust  policy  must  ac- 
commodate its  health  care  policy. 

AHA  envisions  a  future  health  care  system  founded  upon  community-based  pro- 
vider networits.  Many  others  in  the  policy-making  arena  contemplate  similar  ap- 
proaches to  providing  coordinated  care  in  a  seamless  system,  rather  than  the  frag- 
mented system  that  exists  today.  Antitrust  laws  must  be  flexible  enough,  and  pro- 
vide sufficient  guidance,  to  encourage  the  formation  and  operation  of  networks. 

The  benefits  of  collaboration  are  significant.  From  a  cost  containment  perspective, 
providers  can  eliminate  excess  capacity,  as  well  as  wasteful  and  costly  duplication 
of  equipment  and  services,  through  joint  activity.  Collaboration  also  leads  to  im- 
proved access  to  and  enhanced  quaUty  of  care.  Yet,  current  antitrust  policy  inhibits 
cooperative  actions  in  various  respects. 

The  continuum  of  antitrust  issues  with  respect  to  provider  collaboration  includes 
certain  cooperative  activities  that  are  specifically  prohibited,  other  types  of  activity 
that  are  not  prohibited  but  are  perceived  by  providers  as  risky  under  the  antitrust 
laws,  and  many  collaborative  arrangements  for  which  have  inadequate  guidance  ex- 
ists. Where  activity  is  not  clearly  prohibited,  providers  are  dissuaded  from  moving 
forward  because  it  is  difficult  and  costly  to  determine  whether  a  particular  arrange- 
ment would  be  viewed  as  illegal. 

Particularly  given  the  imminence  of  health  care  reform,  one  of  AHA's  goals  is  to 
ensure  that  federal  antitrust  policy  and  national  health  care  policy  are  truly  com- 
patible. AHA  believes  that  certain  principles  undoubtedly  must  be  acknowledged. 
Consumer  interests  are  at  the  heart  of  both  antitrust  policy  and  health  care  reform. 
Provider  collaboration  can  result  in  real  cost  containment,  improved  access,  and  en- 
hanced quahty  of  care.  Health  care  is,  at  its  core,  a  community-based  service  and 
collaborative  efforts  to  meet  community  health  needs  should  be  encouraged. 

ANTITRUST  IN  THE  HEALTHCARE  INDUSTRY 

Mr.  Chairman,  I  am  Fredric  J.  Entin,  General  Counsel  and  Senior  Vice  President 
of  the  American  Hospital  Association  (AHA).  On  behalf  of  the  AHA's  approximately 
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5,300  institutional  members,  I  am  pleased  to  testify  on  our  view  of  antitrust  in  the 
health  care  industry. 

This  country  is  on  the  verge  of  comprehensive  health  reform.  As  we  move  toward 
reform,  we  are  faced  with  the  challenge  of  finding  an  acceptable  balance  between 
providing  greater  access  to  health  care  services  and  conserving  health  care  re- 
sources. To  meet  this  challenge,  we  will  need  to  restructure  the  way  health  care  is 
delivered  in  the  United  States.  A  necessary  part  of  restructuring  the  delivery  system 
will  be  the  development  of  new  and  innovative  relationships  between  and  among 
providers.  The  AHA,  along  with  many  others,  envisions  a  future  health  care  system 
founded  on  community-based  provider  networks.  It  is  crucial  that  the  antitrust  laws 
accommodate  the  creation  of  tnese  networks. 

THE  NEED  FOR  CHANGE 

The  U.S.  health  care  system  is  unique,  both  in  its  strengths  and  weaknesses.  We 
have  a  wealth  of  health  care  facilities  and  highly  trained  personnel,  and  have  long 
been  recognized  as  a  leader  in  the  high  qualitv  of  health  care  provided.  Our  health 
system  encourages  clinical  innovation  and  is  known  for  state-of-the-art  treatments 
and  technologies. 

Despite  these  strengths,  the  United  States  health  care  system  is  seriously  flawed. 
Foremost  among  its  problems  is  inadequate  access  to  health  care  coverage.  There 
are  currently  36  million  uninsured  individuals  in  the  U.S.,  10  million  of  whom  are 
children.  Half  of  the  uninsured  live  in  families  with  incomes  below  the  poverty 
threshold.  Medicaid,  a  program  originally  designed  to  provide  health  insurance  to 
the  poor,  now  provides  care  to  only  about  40  percent  of  people  living  in  poverty.  As 
a  result  of  strained  federal  and  state  finances,  those  who  do  qualify  for  Medicaid 
face  limitations  on  the  services  they  receive.  Many  state  Medicaid  programs,  for  ex- 
ample, do  not  pay  for  screening  and  preventive  services.  Coverage  limitations  are 
becoming  more  common  even  for  the  privately  insured,  as  many  insurers  eliminate 
benefits  in  an  attempt  to  control  their  rising  costs. 

Another  major  problem  with  the  current  system  is  the  continued  rapid  growth  in 
health  care  spending.  National  health  expenditures  are  rising  at  an  annual  rate  of 
over  10  percent  and  the  U.S.  currently  devotes  more  than  13  percent  of  its  Gross 
Domestic  Product  to  health  care  spending,  more  than  any  other  nation  in  the  world. 
However,  we  still  suffer  significant  deficits  in  health  status.  Among  the  western  in- 
dustrialized democratic  nations,  the  U.S.  ranks  first  in  health  care  spending  per 
capita,  but  20th  in  infant  mortality. 

Under  our  current  system,  the  delivery  of  care  remains  fragmented.  Individuals 
generally  receive  care  from  a  changing  array  of  providers  and  only  after  they  have 
become  ill.  Patients  are  often  left  to  patch  together  services  in  a  variety  of  settings 
from  unconnected  providers.  Our  capacity  for  providing  care  is  excessive  in  some 
areas  and  inadequate  in  others.  For  example,  some  hospitals  possess  a  costly  over- 
abundance of  high  technology  equipment,  while  others  have  trouble  adequately  fill- 
ing their  staffing  needs. 

The  highly  competitive  hospital  market  of  the  1980's  exacerbated,  rather  than  al- 
leviated, this  country's  health  care  crisis.  Market  forces  have  failed  to  rationally  al- 
locate resources  in  a  socially  optimal  manner  and  have  led  to  wasteful  and  costly 
duplication.  Because  competitive  solutions  have  failed,  hospitals  are  seeking  alter- 
natives that  better  enable  them  to  meet  the  needs  of  their  communities. 

AHA'S  REFORM  PLAN 

Insufficient  access,  rising  costs,  and  fragmentation  of  care  have  led  to  patient  dis- 
satisfaction with  the  current  health  care  system.  Americans  question  the  value  thev 
are  receiving  for  their  health  care  dollars.  The  United  States  nas  the  greatest  health 
care  available  in  the  world,  but  our  delivery  system  is  in  desperate  need  of  repair. 

The  AHA's  vision  for  health  reform  calls  for  universal  access  to  a  basic  health  care 
benefits  package.  The  set  of  basic  benefits  would  cover  the  full  range  of  services 
from  preventive  care  through  long  term  care.  Universal  access  would  be  provided 
by  means  of  a  pluralistic  system  of  financing — a  combination  of  private  workplace 
coverage  and  a  new  public  program  consolidating  and  expanding  Medicare  and  Med- 
icaid. Employers  would  be  first  encouraged  and  ultimately  required  to  provide  cov- 
erage for  their  workers  and  dependents. 

AHA's  reform  plan  is  founded  on  the  concept  of  Community  Care  NetworksSM, 
providers  working  together  to  furnish  patients  with  integrated  care  organized  at  the 
community  level.  These  networks  would  be  consortia  of  hospitals  and  other  institu- 
tional providers,  physicians  and  other  health  care  professionals,  insurers,  employers, 
unions  and  other  groups.  Networks  would  be  responsible  for  providing  all  the  cov- 
ered health  care  services  for  their  enrolled  population  and  would  coordinate  patient 
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care  over  time  and  across  various  provider  settings.  Patients  could  turn  to  their  net- 
work for  everything  from  preventive  care  to  acute  care  to  long-term  care  services. 

Community  care  networks  would  improve  the  quality  of  care  because  they  hold 
the  promise  for  true  management  of  patient  care.  True  managed  care  requires  as- 
sessing patient  health  risks  and  needs,  and  planning,  organizing,  and  delivering 
care  so  that  problems  are  averted  or  treated  early  and  all  needed  services  are  effi- 
ciently provided. 

Community  care  networks,  which  would  receive  risk-adjusted  capitated  payments 
from  purchasers  of  health  care,  would  encourage  providers  to  conserve  health  care 
resources  by  providing  only  appropriate  and  necessary  care.  Networks  would  also 
encourage  providers  to  collaborate  with  one  another  to  avoid  duplication  of  services. 

COLLABORATION  CAN  BE  BENEFICIAL 

The  AHA  is  urging  the  formation  of  networks  because  we  believe  they  are  the  best 
way  for  hospitals,  other  health  care  providers,  businesses,  schools,  and  community 
organizations  to  improve  the  health  status  of  their  communities.  Greater  provider 
cooperation  will  lead  to  controlled  costs,  improved  quality,  and  expanded  access. 

Cost  containment 

Provider  joint  efforts  can  contain  high  costs  by  reducing  excess  capacity  and  dupli- 
cative services.  A  number  of  studies  i  completed  since  1987  address  the  relationsnip 
between  market  concentration,  which  is  a  function  of  the  number  of  competitors  in 
a  market  and  their  respective  market  shares,  and  increased  costs  and/or  prices. 
Market  concentration  typically  increases  when  competitors  merge  or  engage  in  other 
cooperative  activities. 

The  government's  antitrust  policy  assumes  that  greater  market  concentration  is 
likely  to  lead  to  higher  prices.  Many  of  the  studies  referenced  above  fail  to  support 
this  assumption.  Instead,  the  studies  provide  direct  or  indirect  support  for  the  prop- 
osition that  collaborative  efforts  can  lead  to  greater  efficiency.  Some  of  these  studies 
demonstrate  a  statistically  significant  correlation  between  higher  market  concentra- 
tion and  lower  prices  and/or  costs.  Other  studies  merely  suggest  that  there  is  no 
positive  correlation  between  higher  market  concentration  and  higher  costs  and/or 
prices.  Overall,  the  studies  cast  doubt  on  the  presumption  that  in  concentrated  hos- 
pital markets,  increased  market  concentration,  by  itself,  will  lead  to  higher  prices 
and/or  costs  to  purchasers  of  health  care  services. 

For  example,  a  study  published  in  June  1992  by  the  Inspector  General  of  the  De- 
partment 01  Health  and  Human  Services  (HHS)  suggests  that  both  operating  and 
capital  costs  are  lower  in  markets  in  which  a  merger  occurred.  The  study  also  con- 
cluded that  for  merged  hospitals,  medical  and  other  service  costs  were  reduced  10.4 
percent,  while  the  same  costs  in  the  non-merged  control  group  increased  29.7  per- 
cent. 

In  In  re:  Adventist  Health  Systems /West,  a  recent  case  in  which  the  Federal  Trade 
Commission  (FTC)  challenged  a  hospital  merger  in  Ukiah,  California,  the  Adminis- 
trative Law  Judge  (ALJ)  affirmed  the  notion  that  cooperative  efforts  can  lead  to 
greater  efficiency.  As  the  ALJ  noted  "[t]he  facts  belie"  the  claim  that  "competition 
among  health  care  providers  will  give  consumers  the  same  benefits  as  competition 
in  other  industries.  *  *  *  "  2  The  ALJ  concluded  that  "[c]ompetition  did  exist  between 
[the]  hospitals  *  *  *  but  it  appears  to  have  increased  the  costs  of  hospital  care  in 
the  Ukiah  area  through  duplication  of  services  *  *  *  "  3 

Quality 

Provider  collaboration  can  also  improve  the  quality  of  health  care.  Provider  co- 
operation, by  consolidating  the  market,  tends  to  increase  the  volume  of  procedures 
performed  by  any  given  provider.  Studies  have  concluded  that,  at  least  for  certain 
services,  increased  volume  leads  to  reduced  risks,  greater  proficiency,  and  higher 
levels  of  quality.  The  ALJ  in  In  re:  Adventist  Health  Systems /West  implicitly  sup- 
ported this  assertion  when  he  noted  that,  "the  creation  of  a  hospital  which  is  larger 
and  more  efficient  *  *  ♦  will  provide  better  medical  care  *  *  *."'* 

Access 

Provider  cooperation  can  also  increase  access  to  health  care  services.  A  recent 
Hospitals  magazine  survey  indicated  that  the  two  areas  in  which  hospitals  most  fre- 


'  These  studies  are  specifically  identified  and  discussed  in  Appendix  D  of  the  AHA's  report, 
Hospital  Collaboration:  The  Need  for  an  Appropriate  Antitrust  Policy. 

2  In  re:  Adventist  Health  Systems /West,  Docket  No.  9234  at  44  (Dec.  9,  1992). 

3  7d.  (emphasis  added). 
*Id. 
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quently  collaborate  are  community  outreach  and  the  development  of  a  continuum 
of  care  in  the  community.^  Indeed,  many  cooperative  activities  have  been  motivated, 
at  least  in  part,  by  a  desire  to  maintain  important  but  unprofitable  services,  includ- 
ing programs  addressed  to  underserved  population  groups,  and  to  spread  the  burden 
of  those  programs.  Strict  reliance  on  traditional  price  competition  mechanisms,  how- 
ever, does  not  reward  efforts  to  be  sensitive  to  these  social  priorities.  Federal  en- 
forcement standards  do  not  recognize  this  dimension  of  the  problem  and,  in  at  least 
one  hospital  merger  case,  the  government  expressly  contested  the  hospitals'  asser- 
tion that  an  enhanced  ability  to  subsidize  indigent  care  was  a  legitimate  benefit  of 
the  merger.  6 


Whether  AHA's  concept  of  community  care  networks  will  be  incorporated  into  this 
country's  health  reform  plan  is  unclear.  It  is  clear,  however,  that  reform  will  take 
place  and  that  it  will  entail  new  and  novel  provider  relationships.  Because  current 
antitrust  laws  and  enforcement  pose  an  obstacle  to  the  formation  of  certain  provider 
relationships,  a  more  flexible  national  antitrust  policy  will  be  needed. 

ANTITRUST  IS  AN  OBSTACLE  TO  COLLABORATION 

The  antitrust  laws  and  their  enforcement  pose  a  range  of  problems  for  hospitals 
and  other  providers,  particularly  those  seeking  to  form  and  participate  in  networks. 
Some  collaborative  activities  that  would  be  beneficial  to  patients  and  purchasers  of 
health  care  are  clearly  prohibited  under  current  law.  Many  other  arrangements  fall 
into  a  gray  area,  and  it  is  unclear  whether  the  antitrust  laws  would  prevent  their 
implementation.  Finally,  misunderstanding  or  misperception  of  the  antitrust  laws 
may  deter  some  providers  from  engaging  in  joint  activity  that  is  in  fact  permissible. 

Under  current  law,  hospitals  cannot  agree  to  allocate  services  among  themselves 
based  on  location  or  the  type  of  services  provided,  even  if  the  allocation  is  recognized 
as  beneficial  by  consumers— including  the  business  community,  one  of  the  largest 
purchasers  of  health  care.  For  example,  two  hospitals  cannot  agree  that  one  will 
purchase  an  MRI  and  the  other  will  purchase  a  lithotripter,  instead  of  each  purchas- 
ing both  pieces  of  equipment,  despite  the  fact  that  the  agreement  could  avoid  unnec- 
essary duplication  of  equipment  and  services.  Such  an  agreement  would  be  consid- 
ered "market  division,"  a  per  se  violation  of  the  antitrust  laws. 

This  dilemma  is  illustrated  by  a  recent  inquiry  from  the  president  of  the  Wichita, 
Kansas  Chamber  of  Commerce  to  the  FTC.  The  Chamber  of  Commerce,  expressing 
concern  about  the  costs  of  unnecessary  duplication  of  health  care  services  in  the 
Wichita  area,  asked  whether  the  antitrust  laws  would  prohibit  the  Wichita  hospitals 
from  meeting  to  collectively  allocate  services,  equipment,  or  facilities  among  them- 
selves. The  Chamber  of  Commerce  also  inquired  as  to  whether  the  involvement  of 
organizations  with  wide  community  support  in  such  allocation  decisions  could  re- 
duce antitrust  risk. 

The  FTC  responded  negatively  to  the  Chamber's  inquiry,  emphasizing  that: 

An  agreement  among  competitors  to  divide  or  allocate  markets — whether 
on  a  geographic,  customer,  or  product  line  basis — is  per  se  illegal  under  the 
Sherman  Act.  Such  agreements  have  been  held  to  be  so  inherently  anti- 
competitive they  have  been  condemned  without  inquiry  into  whether  or  to 
what  extent  competition  is  actually  affected  by  them.  Addyston  Pipe  &  Steel 
Co.  V.  United  States,  175  U.S.  211  (1899).  This  rule  of  per  se  illegality  gov- 
erns private  agreements  among  hospitals  or  other  health  care  providers  to 
divide  markets. ^ 

The  FTC  then  went  on  to  state  that  the  involvement  of  community  leaders  could 
not  alleviate  the  agency's  concerns: 

You  should  however  be  aware  that  the  mere  fact  that  the  community 
business  leaders  support  or  participate  in  an  agreement  among  health  care 
providers  to  allocate  resources  or  services  will  not  immunize  or  protect  the 


5 Hospitals,  Feb.  20,  1993  at  56  (survey  conducted  by  Hamilton/KSA). 

sDeposition  of  Robin  Allen,  at  466-73  (Nov.  23,  1988),  United  States  v.  Carilion  Health  Sys., 
707  F.  Supp.  840  (W.D.  Va.)  (No.  Civ.  A.  88-0249-R),  affd,  892  F.2d  1042  (4th  Cir.  1989). 

■'Letter  from  Mark  J.  Horoschak,  Assistant  Director,  Federal  Trade  Commission,  to  F.  Tim 
Witsman,  President,  Wichita  Area  Chamber  of  Commerce  (May  22,  1991)  (on  file  with  the  Fed- 
eral Trade  Commission)  (hereinafter  "Horoschak  Letter"). 
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providers  or  other  participants  from  liability  for  an  otherwise  illegal  agree- 
ment in  restraint  of  competition  under  the  antitrust  laws.s 

Most  joint  arrangements,  including  mergers,  acquisitions,  and  joint  ventures,  are 
evaluated  under  the  "rule  of  reason"  standard,  ratner  than  the  per  se  standard  ap- 
plicable to  allocation  agreements.  The  threshold  question  under  the  rule  of  reason 
is  whether  the  arrangement  creates  or  enhances  "market  power."  Market  power, 
which  is  generally  measured  by  the  rough  proxies  of  market  share  and  market  con- 
centration, exists  when  a  party  can  prontably  increase  price  above,  or  decrease  out- 
put below,  competitive  levels. 

Under  the  1992  Me^-ger  Guidelines  issued  jointly  by  the  FTC  and  Department  of 
Justice  (DOJ),  virtually  all  communities  with  six  or  fewer  hospitals  are  'highly  con- 
centrated" markets.  Accordingly,  in  more  than  80  percent  of  the  United  States  com- 
munities that  have  more  than  one  hospital,  any  reduction  in  the  number  of  hos- 
pitals, through  merger  or  acquisition,  is  presumptively  illegal.  Sound  antitrust  pol- 
icy regarding  hospital  markets  should  highlight  the  potential  for  collaborative  effi- 
ciencies and  move  away  from  a  rigid  focus  on  increases  in  market  concentration. 

Enforcement  agency  analysis  of  joint  ventures  also  focuses  on  market  concentra- 
tion. Antitrust  risks  may  be  substantial,  at  least  in  communities  with  few  hospitals, 
if  two  or  more  hospitals  reduce  existing  duplication  of  services  or  equipment  by  joint 
venturing  services  in  an  area  in  which  they  currently  compete. 9  Regarding  joint  ven- 
tures, the  DOJ  has  stated: 

Notwithstanding  the  efficiency-enhancing  potential  of  joint  ventures  gen- 
erally, it  is  possible  that  a  particular  health-care  joint  venture  could  signifi- 
cantly increase  health-care  costs  by  significantly  lessening  competitive 
forces  that  are  increasingly  being  relied  upon  to  keep  those  costs  down.io 

In  addition,  the  FTC  has  stated  that  the  parties  to  joint  ventures  risk  antitrust 
scrutiny  by  agreeing  to  a  common  price  to  be  charged  for  the  joint  venture  product: 

[A]n  agreement  among  the  venturers  to  impose  the  same  charges  for  use 
of  the  equipment  would  not  appear  to  be  reasonably  necessary  to  accom- 

Elish  the  purpose  of  the  venture.  Such  an  agreement,  standing  alone,  would 
e  unlawful,  and  depending  on  the  circumstances  could  invalidate  the  joint 
venture  under  the  rule  of  reason,  n 

Given  the  lack  of  precision  in  this  advice,  it  is  understandable  that  hospitals  are 
often  unsure  of  their  joint  venture  alternatives.  In  fact,  the  DOJ  recently  acknowl- 
edged that  adding  certainty  to  antitrust  enforcement  is  important,  at  least  with  re- 
spect to  joint  ventures  involving  high  technology  equipment: 

*  *  *  pending  legislation  to  reduce  antitrust  uncertainty  and  risk  in  the 
joint  venture  area  generally  may  be  of  benefit  to  hospitals  that  wish  jointly 
to  purchase  high  technology  equipment  or  services.  12 

Although  this  limited  recognition  of  the  problem  is  somewhat  encouraging,  the 
need  to  reduce  uncertainty  is  no  less  important  for  other  forms  of  beneficial  hospital 
collaboration  than  it  is  with  respect  to  joint  acquisitions  of  high  technology  equip- 
ment. 

Even  where  the  antitrust  laws  may  not  pose  a  clear  threat,  other  factors  create 
a  "chilling  effect"  on  hospitals'  efforts  to  work  together.  Inadequate  guidance  from 
the  federal  government  (particularly  given  the  current  health  care  environment), 
the  threat  of  lawsuits  by  competitors,  the  potential  for  treble  damages  and/or  crimi- 
nal prosecution,  and  the  time  and  expense  associated  with  challenges  by  enforce- 
ment agencies  and/or  private  parties  combine  to  inhibit  hospital  initiatives.  In  spite 
of  the  collaboration  currently  occurring  within  the  hospital  field,  a  Hospitals  maga- 
zine poll  indicated  that  more  than  44  percent  of  surveyed  hospital  CEO's  agreed 
that  antitrust  concerns  have  slowed  down  or  inhibited  further  collaborative  efforts. '3 

The  federal  enforcement  agencies  have  stated  publicly  that  hospitals  should  not 
be  overly  concerned  about  the  lack  of  specific  guidance  relating  to  hospital  markets 
because  the  government  has  challenged  very  few  hospital  transactions.  The  problem 


8 /a. 

8  Where  a  joint  venture  is  necessary  to  introduce  new  or  enhanced  products  to  a  community, 
antitrust  risks  may  be  reduced. 

'0  Letter  from  W.  Lee  Rawls,  Assistant  Attorney  General,  U.S.  Department  of  Justice,  to  Sen- 
ator Nancy  Kassebaum,  United  States  Senate  (Nlarch  10,  1992)  (on  file  with  the  United  States 
Department  of  Justice  Antitrust  Division)  (hereinafter  "Rawls  Letter"). 

nHoroschak  Letter,  supra  note  7. 

'2  Rawls  Letter,  supra  note  10. 

13  Hospitals,  April  20,  1992  at  60. 
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with  this  assertion  is  that  neither  the  1992  Guidelines  nor  any  other  policy  pro- 
nouncement by  the  enforcement  agencies  enables  hospitals  to  clearly  distinguish  the 
circumstances  in  which  their  specific  collaborative  arrangement  would,  in  fact,  be 
challenged  from  those  in  which  it  would  not.  Given  that  a  large  percentage  of  col- 
laborative arrangements  are  presumptively  illegal  under  the  government's  existing 
market  concentration  standard,  the  absence  of  challenges  serves  to  create,  rather 
than  diminish,  uncertainty.  The  uncertainty  makes  it  difficult  for  hospitals  to  read- 
ily obtain  clear  legal  advice  on  the  validity  of  proposed  transactions. 

Nor  is  this  uncertainty  diminished  by  either  of  the  two  principal  avenues  for  ob- 
taining prior  government  review  of  joint  arrangements.  The  Hart-Scott-Rodino  Anti- 
trust Improvements  Act  (HRSA),  15  U.S.C.  para.  18a,  establishes  mandatory  notifi- 
cation and  review  requirements  for  certain  specified  transactions,  but  does  not  pre- 
clude the  agencies  or  private  parties  from  later  challenging  the  transaction.  In  addi- 
tion, the  time  and  expense  of  HRSA  review  is  often  substantial,  particularly  if  the 
enforcement  agencies  request  a  large  volume  of  documents  and  information,  as  they 
are  authorized  to  do. 

Parties  to  proposed  joint  arrangements  not  subject  to  mandatory  HRSA  review 
may  seek  advisory  opinions  from  the  federal  enforcement  agencies.  For  a  number 
of  reasons,  however,  the  utility  of  these  voluntary  review  processes  is  extremely  lim- 
ited. Perhaps  most  important,  the  process  is  simply  too  slow  to  be  useful  in  many 
situations  and  provides  little  real  help  for  hospitals  seeking  prompt  and  efficacious 
guidance  regarding  the  likelihood  of  challenge  to  a  proposed  merger  or  joint  ven- 
ture. i4 

Where  the  problem  is  one  of  misperception  alone,  the  AHA  is  attempting  to  ad- 
dress hospitals'  antitrust  concerns  by  educating  its  members.  For  example,  the  AHA 
has  published  a  Q  &  A  Report  addressing  the  antitrust  implications  of  collaborative 
activities.  The  AHA's  educational  efforts,  however,  cannot  resolve  the  uncertainty 
inherent  in  the  antitrust  laws  or  change  the  laws'  preference  for  competition,  even 
where  competition  results  in  unnecessary  duplication  of  services  and  equipment. 

ANTITRUST  POSES  A  SPECIAL  PROBLEM  FOR  HEALTH  CARE  PROVIDERS 

The  antitrust  statutes  reflect  "a  legislative  judgment  that  ultimately  competition 
will  produce  not  only  lower  prices,  but  also  better  goods  and  services.  *  *  *  The  as- 
sumption that  competition  is  the  best  method  for  allocating  resources  in  a  free  mar- 
ket recognizes  that  all  elements  of  a  bargain — quality,  service,  safety  and  durabil- 
ity— and  not  just  the  immediate  cost,  are  favorably  affected  by  the  free  opportunity 
to  select  among  alternative  offers."  i^  For  hospitals,  however,  competitively-struc- 
tured markets  may  not  produce  an  optimal  allocation  of  resources. 

In  hospital  markets,  most  individual  consumers  (including  those  who  are  bene- 
ficiaries of  public  programs)  are  insulated  from  market  prices  by  third-party  insur- 
ance. Moreover,  individual  consumers  frequently  lack  the  ability  to  choose  particular 
hospital  services,  a  task  that  is  performed  by,  or  at  least  shared  with,  physicians. 
Consequently,  the  person  who  pays  for  a  hospital  service  (the  insurer)  neither  de- 
mands it  nor  uses  it.ie  The  patient  and  the  physician  (who  together  create  the  de- 
mand) pay  little  or  nothing  for  the  service;  therefore,  the  demand  for  hospital  serv- 
ices is  generally  higher  than  it  would  be  if  patients  paid  the  full  cost  for  services. 

Because  insurance  covers  most  of  the  cost  of  hospital  care,  patients  (and  their 
physicians)  traditionally  have  had  little  incentive  to  select  hospital  services  on  the 
basis  of  price.  If  all  hospitals  effectively  cost  the  same  to  individual  patients  (or  the 
differences  in  coinsurance  costs  are  relatively  small),  the  patient  and/or  physician 
will  select  the  one  that  offers  the  greatest  combination  of  services,  amenities,  con- 


14  In  at  least  one  case,  the  government  response  time  exceeded  three  and  one-half  years.  In 
any  event,  the  response  ultimately  obtained  may  not  be  definitive.  The  DOJ  recently  began  a 
pilot  program  intended  to  expedite  the  business  review  process.  While  we  appreciate  this  ac- 
knowledgement of  the  problem,  it  is  too  soon  to  tell  whether  the  pilot  program  will  be  successful. 

i^National  Soc'y  of  Professional  Eng'rs  v.  United  States,  435  U.S.  679,  695  (1978). 

16  The  FTC  has  acknowledged  this  fact,  at  least  in  theory: 

[H]ealth  care  markets  differ  in  many  respects  from  the  textbook  model  of  the  competi- 
tive market.  In  particular,  the  relative  lack  of  information  available  to  patients,  and  the 
presence  of  health  care  insurance  which  blunts  the  impact  of  price  on  patients'  purchas- 
ing decisions,  have  been  cited  as  factors  that  may  impede  normal  competitive  processes 
in  health  care  markets. 

James  C.  Egan,  Jr.,  Acting  Director  for  Litigation,  Federal  Trade  Commission  Bureau  of  Com- 

Eetition,  testimony  at  hearings  on  "The  Structure  of  the  Hospital  Industry  in  the  21st  Century" 
efore  the  Subcommittee  on  Investment,  Jobs  and  Prices  of  the  Joint  Economic  Committee,  102d 
Cong.,  2nd  Sess.  (June  24,  1992)  (transcript  available  from  the  Joint  Economic  Committee). 
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venience,  and  perceived  quality.  This,  of  course,  is  an  incentive  for  all  hospitals  to 
maximize  their  investment  in  those  areas  and  thereby  drive  up  their  costs. 

Hospital  behavior  often  differs  from  the  competitive  paradigm  in  another  respect. 
The  competitive  model  presimies  that  firms  seek  to  maximize  their  profits  and,  con- 
comitantly, that  firms  with  market  power  (i.e.,  few  competitors)  will  always  use  that 
power  to  increase  prices.  Hospitals  with  market  power,  however,  may  be  constrained 
in  their  ability  or  willingness  to  exercise  that  power.  These  constraints  arise  from 
factors  that  are  in  many  ways  peculiar  to  the  hospital  field. 

In  many  cases,  a  hospital's  ability  to  exercise  market  power  is  limited  by  the  fact 
that  its  pricing  decisions  affect  a  relatively  small  portion  of  its  business.  Medicare, 
Medicaid,  CHAMPU3,  and  other  publicly-sponsored  payment  programs,  for  example, 
set  their  own  payments  by  regulation.  The  average  hospital  receives  more  than  50 
percent  of  its  gross  revenues  from  regulated  sources  and  furnishes  a  significant  por- 
tion of  uncompensated  care.  Increases  in  hospital  charges  generate  no  additional 
revenue  from  these  patients.  The  ALJ  in  In  re  Adventist  Health  Systems  /  West  recog- 
nized this  fact  in  his  decision: 

[T]he  acquisition  can  have  no  effect  with  respect  to  Medicare,  Medi-Cal  and 
no-pay  patients,  for  Ukiah  Valley  cannot  charge  prices  which  exceed  the 
amounts  allowed  by  Medicare  and  Medi-Cal  and  receives  nothing  from  no- 
pay  patients,  i'^ 

Price  increases  also  may  be  ineffective  for  private  payers  that  have  long-term  con- 
tracts. 

Hospitals,  while  necessarily  cognizant  of  economic  considerations,  are  not  mere 
businesses,  any  more  than  educational,  religious,  public,  and  other  community- 
based  institutions  are  just  businesses.  Although  the  governing  boards  of  all  corpora- 
tions have  a  fiduciary  responsibility  to  act  in  the  best  interest  of  those  corporations, 
the  mission  of  a  community  hospital  typically  is  defined  in  terms  of  community  serv- 
ice and  community  benefit  (including,  e.g.,  the  provision  of  charity  care).  Most  hos- 
pitals are  governed  by  local,  community-based  boards  that  are  attuned  to  the  hos- 
pital's mission  and  recognize  that  attainment  of  community  objectives  may  involve 
actions  that  are  inconsistent  with  maximizing  the  hospital's  surplus.  It  therefore 
cannot  be  assumed  that  hospitals  will  operate  identically  to  traditional  commercial 
enterprises.  It  is  also  significant  that,  in  most  communities,  hospital  board  member- 
ship is  heavily  representative  of  local  businesses  that  are  major  purchasers  of  health 
care.  These  representatives  have  a  specific  interest  in  ensuring  that  hospital  rates 
are  not  excessive. 

The  antitrust  laws  presume  that  market  forces  will  eliminate  excess  capacity  from 
the  system.  With  respect  to  hospitals,  however,  the  ability  of  market  forces  to  ra- 
tionally allocate  resources  in  a  socially  optimal  manner  is  questionable.  Market  so- 
lutions will  take  longer  to  achieve  reduction  of  excess  capacity  than  will  collabo- 
rative strategies.  The  faster  excess  capacity  is  reduced,  the  faster  the  costs  associ- 
ated with  excess  capacity  can  be  eliminated. 

Antitrust  policy  must  also  be  sensitive  to  noneconomic  priorities  in  health  care. 
Quality  of  care  may  be  adversely  affected,  as  economically  depressed  hospitals  can 
remain  in  business  for  some  time  after  quality  is  compromised.  In  addition,  market 
forces  may  not  ensure  that  the  right  hospitals  remain  open;  hospital  closures  in  un- 
derserved  areas  would  exacerbate  already  serious  problems  with  access  to  care. 

The  foregoing  factors — the  distancing  of  consumers  from  the  demand  for  services, 
the  existence  of  non-price  constraints  on  hospital  behavior,  and  the  need  to  allocate 
resources  in  a  manner  that  is  socially,  not  just  economically,  optimal — provide  sup- 
port for  the  hospital  field's  pursuit  of  collaborative  strategies  as  the  most  effective 
way  to  eliminate  excess  capacity  and  reduce  costs.  Collaborative  arrangements  pro- 
vide opportunities  to  operate  services  or  facilities  on  a  more  efficient  scale  and  to 
convert  scarce  resources  to  alternative  uses. 

THE  NEED  FOR  CHANGE  IS  WIDELY  RECOGNIZED 

The  AHA  is  not  alone  in  recognizing  the  need  for  flexibility  under  the  antitrust 
laws  as  we  move  toward  reform  of  the  health  care  delivery  system.  In  December 
1991,  the  Advisory  Council  on  Social  Security  recommended  that  the  Attorney  Gen- 
eral develop  legislation  that  would  permit  more  hospital  mergers,  is  The  Council  also 
recommended  that  the  Attorney  General  and  the  Secretary  of  HHS  jointly  develop 


I'/n  re  Adventist  Health  Systems/West  at  43. 

18  1991  Advisory  Council  on  Social  Security,  pp.  126  (Dec.  1991). 
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legislation  to  permit  two  hospitals  in  the  same  community  to  joint  venture  in  order 
to  provide  hospital  and  health-related  services,  is 

Last  year,  the  Bush  Administration's  health  care  reform  program  recognized  the 
need  to  ensure  that  the  antitrust  laws  do  not  impede  health  care  reform.  The  plan 
urged  that  "concerns  of  antitrust  liability  do  not  chill  the  evolution  of  a  more  orga- 
nized and  efficient  delivery  system."  20 

This  year,  reports  indicate  that  President  Clinton's  Task  Force  on  National 
Health  Care  Reform  is  considering  the  need  to  modify  the  antitrust  laws.  As  re- 
ported recently  in  the  N.Y.  Times  "[c]onfidential  work  papers  from  the  President's 
Task  Force  on  National  Health  Care  Reform,  headed  by  Hillary  Rodham  Clinton, 
suggest  that  antitrust  laws  mav  need  to  be  modified  'to  permit  collaborative  ar- 
rangements' or  to  change  the  balance  of  power  between  buyers  and  sellers  of  health 
care."  21 

Federal  lawmakers  have  recognized  the  need  for  antitrust  flexibility  as  well.  Over 
the  past  two  years,  several  Members  of  Congress  have  introduced  legislation  that 
would  limit  and/or  remove  the  antitrust  barriers  to  certain  forms  of  hospital  collabo- 
ration. These  legislators  include  Senators  Bill  Cohen  (R-ME)  and  Orrin  Hatch  (R- 
UT),  and  Representatives  Jim  Slattery  (D-KS),  Peter  Hoagland  (D-NE),  Bob  Michel 
(R-IL),  Connie  Morella  (R-MD),  and  Larry  LaRocco  (D-ID).  All  the  proposals,  in 
varying  ways,  seek  to  address  the  growing  interest  in  and  need  to  facilitate  coopera- 
tion among  and  between  hospitals. 

Many  options  are  available  to  encourage  collaboration.  For  example,  the  AHA  is 
considering  an  approach  that  would  help  lay  the  groundwork  for  the  formation  of 
networks.  This  approach,  which  was  conceived  before  health  care  reform  became  a 
national  priority,  would  establish  a  voluntary  waiver  program  for  hospitals  engaged 
in  certain  collaborative  arrangements  to  provide  health  care.  Such  short-terin  pro- 
posals, however,  may  be  unnecessary  if  comprehensive  health  reform  appropriately 
modifies  antitrust  policy. 

AHA's  waiver  approach  is  based  in  part  on  state  statutes  that  seek,  to  varying 
degrees,  to  protect  hospitals'  cooperative  arrangements  from  state  antitrust  laws 
and  to  provide  "state  action  immunity"  from  the  federal  antitrust  laws.22  Maine, 
Minnesota,  Ohio,  Washington,  and  Wisconsin  have  already  enacted  such  statutes, 
and  similar  bills  have  been  introduced  in  Colorado,  Illinois,  Indiana,  Kansas,  Massa- 
chusetts, and  North  Dakota.  Hospitals  in  at  least  ten  other  states  have  expressed 
interest  in  this  issue.  This  growing  movement  for  antitrust  reform  at  the  state  level 
confirms  that  providers  and  state  lawmakers  consider  the  antitrust  laws  to  be  sig- 
nificant barriers  to  cooperative  activity  that  would  benefit  consumers  and  pur- 
chasers of  health  care. 

CONCLUSION 

AHA  strongly  supports  reform  of  the  health  care  delivery  system.  In  view  of  the 
Clinton  Administration's — indeed,  the  entire  country's — emphasis  on  health  reform 
as  a  top  priority,  AHA  believes  that  it  is  necessary  to  examine  antitrust  policy  with- 
in the  reform  context  and  eliminate  inappropriate  barriers  to  collaboration.  While 
AHA  cannot  offer  a  specific  legislative  solution  without  knowing  the  details  of  the 
health  care  reform  package  to  be  offered  to  Congress,  it  seems  that  the  following 
issues  will  need  to  be  considered. 

To  the  extent  that  networks  of  hospitals,  physicians  and  other  providers  are  an 
integral  part  of  reform,  the  appropriate  goal  is  to  encourage  competition  between 
the  networks.  Policymakers  will  need  to  consider  that  some  areas,  due  to  geographic 
location  and/or  resources,  may  be  unable  to  support  more  than  one  network.  In  ei- 
ther case,  policies  that  inhibit  the  formation  of  networks,  or  collaboration  between 
providers  within  a  network,  are  inconsistent  with  the  goals  of  reform.  Finally,  for- 
mation of  efficient  networks  will  necessarily  exclude  some  providers,  raising  anti- 
trust issues  that  will  need  to  be  addressed. 

AHA  believes  that  certain  principles  undoubtedly  must  be  recognized  as  part  of 
health  care  reform. 

•  Protecting  consumer  interests  is  an  underlying  objective  of  both  the  antitrust 
laws  and  health  care  reform.  Given  this  mutual  goal,  health  and  antitrust  poli- 
cies should  be  compatible. 


19/d.  at  126-127. 

20 The  President's  Comprehensive  Health  Reform  Program,  p.  55  (Feb.  6,  1992). 

21^7.  Times.  March  10,  1993  at  Al,  A8. 

22  The  state  action  doctrine  exempts  from  antitrust  scrutiny  conduct  that  is  undertaken  pursu- 
ant to  an  affirmative  state  policy  reflecting  an  intent  to  replace  competition  with  regulation,  pro- 
vided that  the  conduct  is  actively  supervised  by  the  state. 
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•  The  benefits  of  improved  quality  and  access  as  a  result  of  provider  collaboration 
must  be  emphasized. 

•  Collaboration  can  result  in  real  cost  containment  by  eliminating  excess  capacity 
and  unnecessary  duplication  of  equipment  and  services. 

•  The  special  needs  of  local  communities  should  be  paramount.  Collaborative  ef- 
forts to  meet  local  community  health  needs  should  be  encouraged. 

•  Greater  emphasis  should  be  placed  on  the  potential  for  efficiencies  in  hospital 
markets,  particularly  given  the  existing  over-capacity  and  duplication  of  equip- 
ment and  services. 

•  Because  hospital  markets  are  inherently  concentrated,  particularly  in  less  popu- 
lated areas,  less  emphasis  should  be  placed  upon  market  concentration. 

A  clear  tension  exists  between  federal  antitrust  law  and  collaborative  solutions  to 
national  health  policy  concerns.  As  the  country  contemplates  comprehensive  health 
reform,  we  need  to  ensure  that  innovative  ideas  for  delivering  better  and  more  effi- 
cient care  are  not  thwarted  by  the  antitrust  laws. 

CCN,  Inc.  and  San  Diego  Community  Healthcare  Alliance  use  the  name  Community  Care  Network  as  their 

service  mark  and  reserve  all  rights. 

Senator  Metzenbaum.  Dr.  Corlin,  we  are  very  happy  to  have  you 
with  us  this  morning.  Perhaps  you  want  to  introduce  the  gen- 
tleman who  is  seated  to  your  right. 

STATEMENT  OF  DR.  RICHARD  F.  CORLIN 

Dr.  Corlin.  Thank  you,  Senator  Metzenbaum.  This  is  Kirk  John- 
son, who  is  general  counsel  of  the  AMA. 

Senator  METZENBAUM.  We  are  happy  to  have  both  of  you  with  us. 
Please  proceed. 

Dr.  Corlin.  Thank  you,  sir.  Mr.  Chairman  and  Senator  Hatch, 
my  name  is  Richard  Corlin.  I  am  a  gastroenterologist  from  Santa 
Monica,  CA,  and  vice  speaker  of  the  American  Medical  Association. 
The  AMA  appreciates  this  opportunity  to  address  the  antitrust  en- 
vironment and  its  impact  on  the  evolving  health  care  delivery  sys- 
tem. In  fact,  we  believe  that  antitrust  law  and  enforcement  activi- 
ties must  be  modified  in  tandem  with  the  reform  of  our  health  care 
system. 

Let  me  say  at  the  outset  that  contrary  to  what  you  have  heard 
today,  the  AMA  does  not  seek  an  exemption  from  the  antitrust 
laws  for  physicians.  The  relief  it  seeks  is  limited  and  is  not  de- 
signed to  protect  fee  for  service,  but  precisely  to  allow  physicians 
to  form  integrated  ventures  and  other  competitive  alternatives. 
Professor  Havighurst  is  very  knowledgeable  on  antitrust  laws,  but 
he  does  not  know  what  the  AMA's  policies  are,  and  he  plainly  does 
not  believe  in  a  diverse  medical  care  market. 

Since  the  1975  ruling  in  the  Goldfarb  case,  physicians  who  have 
attempted  to  negotiate  collectively  with  third-party  payers  through 
a  professional  organization  or  a  joint  marketing  venture  have  at 
times  been  subject  to  criminal  investigation  and/or  civil  penalties. 
While  the  courts  have  increasingly  come  to  recognize  the  unique 
role  of  health  care  providers  by  applying  a  more  flexible  legal 
standard  than  either  FTC  or  Justice,  the  enforcement  arm  contin- 
ues to  prosecute. 

For  at  least  10  years.  Government  enforcement  agencies  and  pri- 
vate antitrust  counsel  have  sent  physicians  a  consistent  message: 
collective  action  by  physicians,  including  legitimate  peer  review 
and  sorely  needed  disciplinary  actions,  carry  a  high  level  of  anti- 
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trust  risk.  Indeed,  the  mere  threat  of  the  antitrust  challenge  has 
the  most  chilling  effect  imaginable  on  peer  review  and  self-dis- 
cipline, and  later  during  questions  I  have  three  examples  to  prove 
this  point  that  I  would  like  to  present  to  you. 

Managed  competition  will  increasingly  require  physicians  to  act 
in  a  coordinated  manner.  In  order  to  respond  meaningfully,  physi- 
cians must  be  able  to  respond  collectively.  Although  the  clarifica- 
tion we  seek  could  be  accomplished  within  the  authority  of  enforce- 
ment agencies,  statutory  action  would  be  an  important  guarantee 
to  facilitate  physician  negotiations  with  managed  care  plans  and 
other  third-party  payers,  as  well  as  providing  consistency  to  the 
FTC  interpretations  and  actions,  and  it  is  this  consistency  that  is 
perhaps  more  important  than  anything  else  we  seek. 

In  order  to  present  their  views  on  managed  care  plans,  collective 
physician  input  is  needed  to  act  as  a  balance  on  issues  relating  to 
quality  of  care,  program  administration,  and  payment  for  care  pro- 
vided. From  both  my  point  of  view  as  a  physician  and  as  a  poten- 
tial patient  in  need  of  care,  the  antitrust  laws  should  not  prohibit 
physicians  affiliated  with  a  managed  care  plan  from  collectively 
providing  information  to  the  plan  on  issues  ranging  from  medical 
review  criteria,  quality  assurance  programs,  coverage,  medical  pol- 
icy, and  reimbursement  decisions.  The  AMA  recommends  that 
managed  care  plans  establish  physician  committees  to  advise  plan 
management  on  these  crucial  issues. 

We  support  modification  of  the  Federal  antitrust  laws  for  medical 
self-regulatory  entities  which  are  designed  to  promote  the  quality 
of  health  care.  These  provisions  were  included  in  S.  3348,  as  intro- 
duced in  Senator  Hatch  in  the  102d  Congress,  and  in  H.R.  47,  as 
introduced  by  Representative  Bill  Archer  in  the  103d  Congress. 

The  current  antitrust  statutes  and  enforcement  activities  se- 
verely restrict  appropriate  professional  self-regulation  and  dis- 
cipline by  the  medical  community.  Most  State  and  county  medical 
societies  have  committees  designed  to  mediate  and  resolve  patient 
grievances  and  to  discipline  members  that  engage  in  unethical  con- 
duct. However,  these  committees  have  become  virtually  inactive  or 
underused  because  of  the  threat  of  antitrust  challenge.  The  AMA 
has  filed  a  petition  with  the  FTC  seeking  to  remove  limitations 
that  restrict  the  medical  profession  from  pursuing  efforts  to  police 
itself 

In  conclusion,  health  care  antitrust  relief  is  needed  to  permit 
physicians  to  address  the  needs  of  today  and  properly  respond  to 
the  changes  we  are  facing.  Appropriate  solutions  such  as  those  we 
have  recommended  will  contribute  to  the  success  of  any  model  for 
health  system  reform  that  is  ultimately  adopted. 

Mr.  Chairman,  the  AMA  appreciates  the  opportunity  to  appear 
before  this  subcommittee  today  and  we  look  forward  to  working 
with  you  and  Congress  to  resolve  these  concerns  as  health  care  re- 
form debate  intensifies.  At  this  time,  I  request  that  my  written  and 
oral  statements,  as  well  as  the  AMA's  letter  send  to  Chairman 
Steiger,  be  submitted  for  the  record. 

Finally,  I  would  like  to  ask  that  AMA's  general  counsel,  Kirk 
Johnson,  be  given  permission  to  make  a  very  brief  statement  to  the 
committee  concerning  the  AMA's  antitrust  initiatives  and  actions. 
Thank  you,  sir. 
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Senator  Metzenbaum.  We  would  be  glad  to  hear  you,  but  very 
briefly. 

STATEMENT  OF  KIRK  B.  JOHNSON 

Mr.  Johnson.  Thank  you  very  much,  Senator,  and  I  will  be  brief. 
Just  for  the  record  on  behalf  of  the  AMA,  the  AMA  has  not  consist- 
ently evaded  or  avoided 

Senator  METZENBAUM.  Why  don't  you  pull  that  mike  closer  to    j 
you?  ! 

Mr.  Johnson.  Thank  you.  The  AMA  has  not  consistently  evaded 
or  avoided  the  antitrust  laws.  We  are  responsible  citizens  and  we 
obey  the  laws  and  we  believe  in  competition.  The  one  Justice  De- 
partment action  against  us,  Mr.  Chairman,  was  a  1943  case  at  a 
very  different  time  in  our  history  in  which  most  medical  experts  be-  j 
lieved  paying  physicians  more  to  provide  less  care  and  denying  pa-  . 
tients  choice  was  unethical.  Those  policies  have  long  since  changed. 

The  only  action  the  FTC  has  brought  against  us  successfully  was 
the  1975  action  regarding  advertising  provisions  in  our  code.  It  was 
only  in  1971  that  it  became  clear  that  the  professions  were  subject 
to  the  antitrust  laws  at  all,  Mr.  Chairman,  and  in  1971  we  began 
to  change  our  code.  The  provisions  in  our  code  that  were  offensive 
to  the  FTC  or  to  the  antitrust  laws  were  eliminated  at  the  time  the 
FTC  brought  the  action  against  us.  It  elected  to  proceed  nonethe- 
less. 

There  was  not  a  single  example  in  the  FTC  case  of  a  time  in 
which  the  AMA  had  discouraged,  disciplined,  or  frustrated  a  physi- 
cian for  making  a  contract  with  an  HMO  or  any  other  alternative 
delivery  system.  I  have  a  letter  here  which  we  would  like  to  intro- 
duce to  Chairman  Steiger  setting  that  record  clear. 

[The  letter  referred  to  follows:] 

American  Medical  Association, 

Chicago,  IL,  March,  23,  1993. 

Hon.  Janet  D.  Steiger, 

Chairman,  Federal  Trade  Commission, 

Washington,  DC. 

Re:    Role  of  AMA  In  Health  Care  and  Antitrust  Reform. 

Dear  Chairman  Steiger:  On  February  19,  1993,  you  gave  a  speech  to  the  Na- 
tional Health  Lawyers  Association  on  "The  Role  of  Antitrust  Enforcement  in  Health 
Care  Reform."  There  is  much  in  your  speech  with  which  the  American  Medical  Asso- 
ciation agrees.  For  example,  we  support  your  basic  point  (Speech,  p.  1)  that  "a  vigor- 
ous antitrust  presence  is  likely  to  be  *  *  *  important  to  the  success  of  any  competi- 
tion-based model  for  the  health  care  sector." 

Regrettably,  however,  your  speech  contains  two  fundamental  mischaracterizations 
of  AMA  positions  on  issues  relating  to  the  development  of  managed  care  plans  and 
on  antitrust  developments  that  may  bear  on  these  issues.  These  are  as  follows: 

(1)  You  state  (at  pp.  5-6)  that  the  Commission's  1979  decision  in  its  case  against 

the  AMA  "freed  physicians  to  enter  into  contractual  relationships  with  health 
care  plans." 

(2)  You  also  state  (at  pp.  9-11)  that  physicians  attempted  ten  years  ago,  and  are 

again  attempting,  to  obtain  "special  antitrust  exemptions  for  collective  action" 
that  would  suppress  competition  in  dealing  with  purchasers  of  health  care 
services. 

This  letter  will  explain  why  you  are  mistaken  (a)  in  implying  that  the  AMA  op-    . 
posed  the  creation  ot  prepaid  health  care  plans  in  the  1970's  and  (b)  in  stating  that 
the  FTC's  action  against  the  AMA  was  "necessary  to  the  creation  of  managed  care 
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plans."  This  letter  will  also  explain  that  the  AMA  has  never  sought  any  special  ex- 
emption from  the  antitrust  laws  and  that  our  current  proposals  are  designed  only 
to  have  those  laws  applied  so  as  (a)  to  promote  rather  than  to  suppress  competition 
and  (b)  to  permit  physician  input  into  decisions  that  can  have  major  consequences 
for  the  well-being  of  patients. 

Preliminarily,  let  me  assure  you  that  the  AMA  strongly  supports  reforms  that  will 
make  health  care  available  to  more  Americans  and  that  will  reduce  the  costs  of  such 
care.  At  the  same  time,  the  AMA  believes  that  care  must  be  taken  not  to  reduce 
unduly  the  quality  of  medical  services  to  patients.  We  also  believe  that  thoughtful 
reform  of  our  health  care  system  is  most  likely  to  occur  if  the  federal  government 
and  the  medical  profession  work  together  as  partners.  Speeches  which  portray  the 
AMA  as  opposing  reform  and  which  try  to  glorify  the  FTC  at  the  expense  of  the 
medical  profession  by  distorting  the  facts  do  not  advance  this  objective  and  ulti- 
mately do  no  one  any  good. 

There  are,  of  course,  always  going  to  be  some  good  faith  disagreements  between 
the  FTC  and  the  AMA.  However,  we  respectfully  submit  that  these  are  best  ad- 
dressed by  careful  analysis  and  thoughtful  discussion.  It  is  in  this  spirit  that  we  feel 
compelled  to  set  the  record  straight  on  the  two  points  of  your  NHLA  speech  raised 
above. 

A.  THE  AMA  DID  NOT  OPPOSE  CONTRACTUAL  RELATIONSHIPS  BE- 
TWEEN PHYSICIANS  AND  PREPAID  HEALTH  PLANS  IN  THE  1970'S, 
AND  THE  FTC'S  1979  ORDER  AGAINST  THE  AMA  WAS  NOT  NEC- 
ESSARY TO  THE  CREATION  OF  MANAGED  HEALTH  CARE  PLANS. 

Initially,  let  us  acknowledge  that  the  1971  edition  of  the  Opinions  and  Reports 
of  the  Judicial  Council  of  the  AMA  contained  a  number  of  unfortunate  statements 
on  contractual  arrangements  by  physicians  that  had  been  made  in  the  1920's  and 
1930's.  These  statements,  however,  did  not  reflect  the  post-  World  War  II  views  of 
the  AMA  and  were  never  enforced  by  the  Association.  Quite  to  the  contrary,  in  its 
only  case  involving  a  contractual  relationship  between  a  physician  and  a  prepaid 
health  care  plan,  the  Judicial  Council  stated  that  the  AMA  "has  long  encouraged 
the  development  and  use  of  prepaid  medical  care  plans."  Matter  of  Ben  E.  Landess, 
M.D.  (Feb.  9,  1955).  The  Judicial  Council  found  nothing  unethical  either  in  the  con- 
tractual relationship  between  a  physician  and  the  Health  Insurance  Plan  of  Greater 
New  York  or  in  the  fact  that  this  managed  care  plan  engaged  in  advertising. 

It  was  the  decision  of  the  Supreme  Court  in  Goldfarb  v.  Virginia  State  Bar,  421 
U.S.  773  (1975)  that  provided  the  impetus  for  revision  of  the  1971  edition  of  the 
Opinions  and  Reports.  As  you  well  know,  the  Supreme  Court  held  in  that  case  that 
the  professions  are  subject  to  the  antitrust  laws.  Within  a  few  months  after  the 
Goldfarb  decision,  the  process  of  review  of  the  1971  edition  was  begun. 

The  process  culminated  in  early  1977 — over  2 Viz  years  before  the  Commission's 
Order — when  the  AMA  issued  a  new  edition  of  the  Opinions  and  Reports  which  de- 
leted all  archaic  positions  on  contract  practice.  The  1977  edition  stated  only  that 
physicians  may  ethically  be  employed  on  a  contract  basis  but  that  they  "should  not 
be  subjected  to  lay  interference  on  professional  matters  and  that  their  primary  re- 
sponsibility should  be  to  the  patients  they  serve." 

The  1977  edition  also  contained  a  statement  on  advertising  by  physicians  that  the 
AMA  had  adopted  in  April  of  1976  as  part  of  the  post-Goldfarb  review  process.  That 
statement  declared  that  dissemination  of  fee  information  and  other  useful  informa- 
tion that  will  assist  patients  in  making  an  informed  choice  among  physicians  is  ethi- 
cal. Significantly,  the  statement  was  issued  over  one  year  before  the  Supreme  Court 
in  Bates  v.  State  Bar  of  Arizona,  433  U.S.  350  (1977)  struck  down,  by  a  5-4  vote, 
state  restrictions  on  professional  advertising.  Indeed,  the  AMA  was  the  first  na- 
tional professional  association  to  support  advertising  by  its  members.  Its  statement 
was  quoted  at  length  by  the  Supreme  Court  in  Bates. 

It  is  noteworthy  that  in  the  FTC  proceeding,  the  AMA  refused  to  defend  the  pre- 
Goldfarb  statements  on  advertising  and  contract  practice  contained  in  the  1971  edi- 
tion of  the  Opinions  and  Reports.  Instead,  we  asked  the  Commission  to  adjudicate 
the  lawftilness  of  the  positions  on  advertising  and  contract  practice  in  the  1977  edi- 
tion. Nevertheless,  the  Commission  insisted  upon  predicating  liability  exclusively  on 
disavowed  and  undefended  statements  from  the  1971  edition.  Significantly,  the 
Commission  did  not  offer  a  single  objection  to  the  AMA's  1977  position  on  contrac- 
tual arrangements  by  physicians. 

The  only  reason  that  the  AMA  even  Utigated  the  case  was  that  FTC  complaint 
counsel  insisted  upon  the  draconian  remedy  of  banning  the  Association  from  regu- 
lating any  advertising  by  physicians — even  false  and  deceptive  advertising.  Indeed, 
the  order  proposed  by  the  ALJ  contained  a  provision  that  would  have  barred  the 
AMA  from  policing  any  advertis'ng  oy  its  members.  This  provision  was  modified  by 
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the  Commission  to  allow  the  medical  profession  to  regulate  deceptive  practices  by 
members,  94  F.T.C.  701,  1029,  but  only  after  years  of  costly  litigation. 

Dissenting  from  the  decision  of  the  Court  of  Appeals  upholding  the  Commission's 
Order,  638  F.2d  443  (2d  Cir.  1980),  Judge  Mansfield  concluded  that  the  entire  FTC 
proceeding  against  the  AMA  was  "unjustified,  unnecessary,  and  a  waste  of  adminis- 
trative and  judicial  resources."  This  conclusion  was  not  shared  by  the  two  other 
members  of  the  panel  and  is,  of  course,  subject  to  debate.  What  is  certain,  however, 
is  that  the  FTC's  1979  Order  against  the  AMA  was  not  "necessary  to  the  creation 
of  managed  care  plans."  Any  AMA-imposed  restrictions  on  the  ability  of  physicians 
to  contract  with  such  plans  had  ended  before  1950,  and  all  vestiges  of  such  restric- 
tions had  been  voluntarily  eliminated  well  in  advance  of  the  Commission's  1979 
Order. 

B.  THE  AMA  DID  NOT  SEEK  AN  EXEMPTION  FROM  THE  ANTITRUST 
LAWS  IN  1982  AND  IS  NOT  SEEKING  ONE  NOW.  THE  AMA'S  CUR- 
RENT PROPOSALS  FOR  ANTITRUST  REFORM  ARE  DESIGNED  TO 
PROMOTE  COMPETITION  AND  TO  PERMIT  PHYSICIAN  INPUT  INTO 
DECISIONS  OF  MANAGED  CARE  PLANS. 

I. 

Your  speech  gives  the  impression  that  the  AMA  sought  to  exempt  the  medical  pro- 
fession from  the  antitrust  laws  in  1982.  This  is  simply  not  so  !  The  AMA  did  at 
that  time  seek  to  eliminate  the  jurisdiction  of  the  FTC  over  the  medical  profession. 
However,  removal  of  FTC  jurisdiction  does  not  even  begin  to  approach  exemption 
from  the  antitrust  laws.  Under  the  AMA's  proposal,  the  profession  would  have  re- 
mained subject  to  antitrust  enforcement  by  the  Department  of  Justice,  by  private 
plaintiffs,  and  by  State  Attorneys  General. 

The  AMA  sought  legislation  limiting  FTC  jurisdiction  over  the  professions  for  sev- 
eral reasons.  As  you  know,  the  process  of  the  Commission  is  to  issue  a  complaint, 
have  the  case  heard  by  a  Commission  employee,  and  then  have  an  appeal  to  the 
same  Commissioners  that  issued  the  complaint  in  the  first  instance.  iThis  process 
is  much  more  cumbersome  than  that  followed  in  antitrust  cases  in  federal  court  and 
did  not  seem  fair.  It  seemed  more  appropriate  and  more  efficient  to  have  the  facts 
of  antitrust  disputes  found  by  a  neutral  federal  district  court — with  initial  appeal 
to  an  impartial  Court  of  Appeals. 

The  Commission's  process  might  have  been  justified  if  the  Commission  had  some 
special  expertise  in  health  care  antitrust  matters.  However,  the  Commission's  ac- 
tions in  the  late  1970's  regarding  the  medical  profession  did  not  manifest  any  spe- 
cial expertise.  To  the  contrary,  the  Commission  showed  tremendous  hostility  to  the 
self-regulatory  processes  which  are  a  hallmark  of  the  medical  profession.  This  letter 
has  already  noted  the  extremely  costly  litigation  which  was  necessitated  by  the  posi- 
tion of  Commission  staff  that  medical  societies  should  not  be  allowed  to  play  any 
role  whatsoever  in  regulating  advertising  by  physicians — regardless  of  how  false  or 
deceptive.  Another  example  of  the  Commission's  hostility  to  self-regulation  was  its 
intervention  in  the  1970's  before  the  then  United  States  Office  of  Education  to  advo- 
cate that  the  profession  be  stripped  of  any  role  in  regulating  quality  medical  edu- 
cation. 

Although  the  AMA  has  endeavored  to  work  cooperatively  with  the  Commission  for 
the  last  ten  years,  we  are  again  seeing  disturbing  signs  of  Commission  hostility  to 
legitimate  activities  by  the  medical  profession.  For  example,  Commission  staff  has 
recently  advised  the  American  Academy  of  Orthopaedic  Surgeons  that  the  Academy 
has  violated  a  consent  decree  simply  by  retaining  a  consultant  to  restudy  the  meth- 
odology that  underlies  the  Medicare  RBRVS  and  to  suggest  a  different  weighting 
of  orthopaedic  procedures.  Commission  staff  has  taken  this  position  even  though  the 
consent  decree  with  the  Academy  explicitly  states  that  the  decree  shall  not  be  con- 
strued to  prohibit  the  exercise  of  First  Amendment  rights. 

II. 

Your  speech  also  states  that  the  AMA  is  seeking  significant  antitrust  exemptions 
now.  The  fact  is,  however,  that  the  AMA's  proposals  for  application  of  the  antitrust 
laws  to  the  health  care  field  do  not  attempt  to  immunize  the  medical  profession 
from  antitrust  scrutiny.  They  simply  ask  that  the  antitrust  laws  be  enforced  with 
sensitivity  to  the  importance  of  permitting  physicians  to  provide  input  to  payors  on 
issues  relating  to  the  delivery  of  and  payment  for  care.  They  also  ask  that  physi- 
cians be  permitted  to  form  procompetitive  joint  ventures  without  fear  that  those 
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ventures  will  be  condemned  as  per  se  unlawful  simply  because  the  physicians  estab- 
lish the  fees  at  which  their  services  will  be  offered. 

Specifically,  the  AMA's  first  proposal  is  to  clarify  that  physicians  may  collectively 
agree  on  a  proposed  reimbursement  level  to  propose  to  a  payer — as  long  as  they  do 
not  threaten  a  boycott  if  their  proposal  is  rejected.  Far  from  involving  an  antitrust 
exemption,  this  proposal  basically  would  codify  existing  precedent  which  recognizes 
the  lawfulness  of  collective  generation  and  presentation  of  information  by  physi- 
cians. See,  e.g.,  United  States  v.  Alston,  974  F.2d  1206,  1214  (9th  Cir.  1992).  See 
also  Michigan  State  Medical  Society,  101  F.T.C.  191  (1981).  As  the  Ninth  Circuit 
recently  noted  in  Alston,  the  antitrust  laws  do  not  prohibit  health  care  providers 
from  jointly  submitting  "a  request  for  an  increased  fee  level"  or  providing  "meaning- 
ful input  into  the  setting  of  the  fee  schedules." 

Our  second  proposal  is  to  allow  physicians  without  market  power  to  form  joint 
ventures  to  negotiate  contracts  witn  purchasers  of  medical  services  regardless  of 
whether  the  physicians  share  direct  financial  risk.  These  joint  marketing  ventures 
can  be  particularly  attractive  to  self-insured  employers  who  would  like  to  contract 
directly  with  a  network  of  physicians  without  having  to  involve  an  insurer  or  HMO 
"middleman."  In  order  to  function  effectively,  these  ventures  must  be  able  to  estab- 
lish a  schedule  of  fees  at  which  the  services  of  participating  physicians  will  be  of- 
fered. While  our  proposal  contains  much  detail,  its  essence  is  that  the  pricing  and 
other  activities  oi  ventures  in  which  the  physicians  lack  market  power  should  be 
evaluated  under  the  rule  of  reason — not  condemned  as  per  se  unlawful.  Scrutiny  of 
physician  joint  ventures  under  the  rule  of  reason  cannot  fairly  be  characterized  as 
an  exemption  from  the  antitrust  laws. 

Our  third  proposal  is  that  physicians  in  a  community  in  which  there  is  a  payer 
or  coalition  of  payers  with  market  power  should  be  permitted  to  form  a  negotiating 
group  to  bargain  collectively  with  the  payers.  To  avoid  potential  for  anticompetitive 
conduct,  the  proposal  carefully  limits  any  negotiating  g^oup  to  no  more  than  20  per- 
cent of  the  physicians  in  the  community  or  in  any  specialty.  We  believe  that  by  pro- 
viding some  counterbalance  to  payer  monopsony  power,  negotiating  groups  of  physi- 
cians will  help  to  avoid  the  distortions  of  competition  that  often  accompany  the  exer- 
cise of  such  power — distortions  that,  in  the  health  care  context,  can  lead  to  deterio- 
ration of  quality  or  reduction  in  access. 

This  proposal  has  been  made  after  considerable  thought  about  the  competitive  ef- 
fects of  monopsony  power  and  legitimate  ways  of  addressing  such  effects.  It  is  a 
good  faith  attempt  to  have  the  antitrust  laws  deal  with  monopsony  purchasing  in 
health  care.  The  proposal  deserves  to  be  debated  on  the  merits — not  dismissed  by 
unanalytical  incantation  of  the  words  "special  antitrust  exemption." 

Finally,  our  fourth  proposal  does  involve  antitrust  immunity — but  only  in  the  lim- 
ited circumstances  in  which  physicians  affiliated  with  a  managed  care  plan  provide 
input  to  the  plan  but  do  not  threaten  a  boycott.  We  believe  that  this  proposal  is 
necessary  to  encourage  physicians  to  participate  in  decision-making  by  managed 
care  plans — just  as  the  Health  Care  Quality  Improvement  Act  of  1986  was  designed 
to  encourage  physicians  to  engage  in  good  faith  peer  review.  In  any  event,  however, 
this  proposal  does  not  involve  any  wholesale  exemption  of  physicians  from  the  anti- 
trust laws. 

Conclusion 

Our  health  care  delivery  system  is  on  the  verge  of  fundamental  change.  The  AMA 
supports  change  that  will  reduce  the  cost  and  increase  the  availability  of  medical 
care.  We  believe  that  if  health  care  reforms  are  to  work,  however,  they  must  be  ac- 
companied by  modifications  in  the  antitrust  laws — or  at  least  in  current  enforce- 
ment policies — to  permit  a  meaningful  physician  role  in  negotiations  with  payers. 

For  this  reason,  we  have  made  four  very  specific  and  detailed  proposals  for  anti- 
trust reform  in  health  care.  We  are  prepared  to  discuss  and  debate  those  proposals 
in  a  thoughtful  and  constructive  manner.  We  respectfully  ask  the  Federal  Trade 
Commission  to  do  the  same  and  to  cease  and  desist  from  self-serving  misstatements 
of  AMA  actions. 
Sincerely, 

(Signed)    James  S.  Todd,  M.D. 

(Typed)    JAMES  S.  TODD,  M.D. 

Mr.  Johnson.  Finally,  if  I  can,  Senator,  I  would  just  like  to  say 
with  regard  to  Professor  Havighurst,  he  has  seen  one  part  of  our 
presentation  today,  but  he  doesn't  know,  I  don't  think,  how  physi- 
cians operate  and  what  they  are  trying  to  achieve. 
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We  support  integrated  entities  for  physicians,  hospitals,  and  net- 
works. We  do  beUeve  it  is  the  wave  of  the  future  for  the  profession. 
It  is  the  way  physicians  can  get  control  of  their  lives  and  their 
practices  and  be  more  efficient  and  provide  better  care. 

But  physicians  today  predominately  practice  solo  or  in  small 
groups.  To  get  to  the  point  of  integration,  they  need  an  intermedi- 
ate step,  and  what  we  have  proposed  is  that  physicians  in  small 
groups  who  want  to  begin  to  coordinate,  who  want  to  begin  to  get 
together,  who  do  not  have  market  power,  are  allowed  to  do  so.  Our 
proposal  is  consistent  with  what  the  Justice  Department  has  pre- 
viously said.  It  could  provide  economies  and  it  could  be  a  procom- 
petitive  venture  in  the  market.  We  simply  want  clarification  of  that 
today. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Dr.  Corlin  follows:] 

Prepared  Statement  of  Richard  F.  Corlin,  on  Behalf  of  the  American 

Medical  Association 

Mr.  Chairman  and  Members  of  the  Subcommittee: 

My  name  is  Richard  F.  Corhn,  MD.  I  am  a  gastroenterologist  in  Santa  Monica, 
California  and  the  Vice  Speaker  of  the  House  of  Delegates  of  the  American  Medical 
Association  (AMA).  AMA  General  Counsel  Kirk  B.  Johnson,  JD,  accompanies  me 
today. 

The  AMA  appreciates  the  opportunity  to  address  this  Subcommittee  regarding  the 
current  antitrust  environment  and  its  impact  on  the  health  care  deliverj'  system, 
both  in  its  present  form,  and  as  it  will  surely  evolve  under  the  health  system  reform 
proposals  that  are  now  being  considered.  We  believe  that  the  focus  on  health  system 
reform  in  the  103rd  Congress  provides  a  unique  opportunity  to  take  action  on  a 
number  of  viable  approaches  for  improving  access  to  quality  medical  care.  As  these 
options  are  explored,  a  reexamination  of  federal  antitrust  law  and  enforcement  pol- 
icy as  applied  in  the  health  care  setting  is  a  necessary  component  of  the  debate. 
To  this  end,  the  AMA  recommends  enactment  of  legislative  initiatives  to  provide 
clarification  of  the  antitrust  laws  so  that  physicians  are  able  to  participate  in  the 
system  in  a  way  that  promotes  competition  and  thereby  contributes  to  the  delivery 
of  affordable  medical  services  to  all  of  our  citizens.  The  AMA  does  not  seek  an  ex- 
emption from  the  antitrust  laws  for  physicians. 

Antitrust  and  Managed  Competition 

The  major  proposals  addressing  reform  of  the  present  health  care  system  con- 
template a  managed  competition  model,  with  managed  care  plans  likely  to  provide 
a  substantial  volume  of  care.  While  the  specific  design  of  the  Administration's  plan 
has  yet  to  be  formulated,  it  is  clear  that  health  care  providers  will  be  expected  to 
work  cooperatively  under  any  new  framework  to  create  entities  capable  of  rendering 
efficient,  cost-effective  and  quality  health  care. 

In  order  to  realize  the  full  potential  of  the  responsibilities  that  the  medical  profes- 
sion will  be  expected  to  assume  in  the  emerging  health  care  climate,  physicians 
must  be  free  to  negotiate  with  managed  care  plans  on  a  variety  of  issues  without 
the  threat  of  civil  or  criminal  antitrust  actions.  Managed  competition  will  demand 
that  physicians  respond  collectively,  in  order  to  respond  meaningfully.  The  ability 
to  respond  collectively,  without  engaging  in  price-fixing,  boycotts,  or  the  threat  of 
boycotts,  will  become  increasingly  important  in  enabling  physicians  to  fulfill  their 
historic  role  as  advocates  for  their  patients.  Thus,  the  AMA  seeks  limited,  specific 
clarification  of  the  antitrust  laws  and  their  enforcement  to  assure  that  physicians 
can  fulfill  the  role  expected  of  them  in  the  reform  process. 

1.  The  chilling  effect  of  antitrust  law  in  the  health  care  arena 

Under  traditional  antitrust  legal  analysis  and  enforcement  activities  of  both  the 
Federal  Trade  Commission  (FTC)  and  the  Department  of  Justice  (DOJ),  physicians 
who  have  attempted  to  negotiate  collectively  with  third-party  payors  through  a  pro- 
fessional organization  or  a  joint  marketing  venture  have  been  subjected  to  criminal 
investigation  and/or  civil  penalties.  These  enforcement  efforts  reflect  an  unduly  re- 
strictive view  of  the  law  in  light  of  the  relevant  federal  court  decisions.  The  courts 
have  increasingly  come  to  recognize  the  unique  role  of  health  care  providers,  and 
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are,  therefore,  applying  a  more  flexible  legal  standard  than  either  the  FTC  or  the 
DOJ  in  judging  collective  activity  in  the  health  care  arena. 

The  decision  of  the  Ninth  Circuit  Court  of  Appeals  in  United  States  v.  Alston  i  re- 
flects this  trend.  The  Alston  case  involved  three  Tucson,  Arizona  dentists  who  were 
charged  with  criminal  price-fixing  for  agreeing  on  a  revised  schedule  of  "co-pay- 
ments" to  propose  to  four  prepaid  dental  plans. 2  No  boycott  was  alleged  inasmuch 
as  the  dentists  continued  to  provide  services  to  plan  patients  throughout  the  nego- 
tiation process.  The  Ninth  Circuit  noted  that  health  care  providers  negotiating  with 
payors  face  an  unusual  situation  that  may  legitimate  certain  collective  actions."  3 
In  particular  providers  must  deal  with  payors  who  "act  as  bargaining  agents"  for 
large  groups  of  consumers  who  dictate  "uniform  fee  schedules — anathema  in  a  nor- 
mal competitive  market." -»  The  court  found  that  physicians  need  to  be  able  "to  band 
together  to  negotiate"  in  order  to  "level  the  bargaining  imbalance."  5  As  the  court 
said: 

In  light  of  these  departures  from  a  normal  competitive  market,  individual 
health  care  providers  are  entitled  to  take  some  joint  action  (short  of  price 
fixing  or  group  boycott)  to  level  the  bargaining  imbalance  created  by  the 
plans  and  provide  meaningful  input  into  the  setting  of  the  fee  schedules. 
Thus  health  care  providers  might  pool  cost  data  in  justifying  a  request  for 
an  increased  fee  schedule.  Providers  might  also  band  together  to  negotiate 
various  other  aspects  of  their  relationship  with  the  plans  such  as  payment 
procedures,  the  type  of  documentation  they  must  provide,  the  method  of  re- 
ferring patients  and  the  mechanism  for  adjusting  disputes.  Such  concerted 
actions,  which  would  not  implicate  the  per  se  rule,  must  be  carefully  distin- 
guished from  efforts  to  dictate  terms  by  explicit  or  implicit  threats  of  mass 
withdrawals  from  the  plans. s 

The  Alston  decision  clearly  demonstrates  recognition  by  the  covirts  of  the  need  to 
clarify  the  application  of  the  antitrust  laws  to  physician/payor  negotiations.  The  rul- 
ing anticipates  an  environment  in  which  health  care  professionals  are  permitted  to 
advocate  their  views  on  how  to  reduce  costs  without  sacrificing  quality.  However, 
under  current  policy,  physicians  who  engage  in  conduct  such  as  that  described  in 
Alston,  could  reasonably  expect  to  be  prosecuted  by  the  Department  of  Justice,  the 
FTC,  and/or  private  parties.  While  other  courts  may  also  recognize  the  decision  in 
Alston,  physicians  across  the  country  would  fear  protracted  litigation  to  vindicate 
their  activities.  Procompetitive  activities  by  physicians,  such  as  joint  marketing  ar- 
rangements, should  be  expressly  permitted  under  the  law  so  that  physicians  can  de- 
liver quality  health  care  in  an  efficient  manner. 

For  at  least  ten  years,  government  enforcement  agencies  and  private  antitrust 
counsel  have  sent  physicians  a  consistent  message:  collective  actions  by  physicians, 
whether  procompetitive  or  not,  carry  a  high  level  of  antitrust  risk.  This  advice  is 
not  mere  conjecture;  it  is  based  on  a  consistent  pattern  of  enforcement  by  the  FTC 
and  the  DOJ.  A  review  of  recent  case  law  as  applied  to  a  number  of  typical  fact 
patterns  reveals  the  unnecessary  antitrust  restrictions  that  are  now  present  in  the 
health  care  marketplace.  (See  Attachment  A). 

2.  Legislative  solutions 

To  address  the  foregoing  concerns,  the  AMA  strongly  urges  clarification  of  the 
antitrust  laws — not  an  exemption.  Although  the  clarification  we  seek  could  be  ac- 
complished without  the  authority  of  the  enforcement  agencies,  statutory  action 
would  be  the  most  effective  solution.  A  statutory  scheme  permitting  health  care  pro- 
viders to  join  together  to  collectively  negotiate  with  third-party  payors  with  respect 
to  the  operation  of  a  managed  care  plan,  its  administrative  procedures,  and  reim- 
bursement schedule  will  act  to  promote  competition  and  facilitate  meaningful  health 
care  reform.  In  that  context,  we  offer  the  "Physician-Health  Plan  Negotiations  Act 
of  1993"  which  would  encourage  and  facilitate  physician  negotiations  with  managed 
care  plans  and  other  third-party  payors.  (See  Attachment  B)  This  model  Act  would 
establish  safe  harljors  for  physicians  who  collectively  present  their  views  to  man- 
aged care  plans  without  engaging  in  price-fixing,  boycotts,  or  the  threat  of  boycotts. 
The  Act  would  also  require  physician  input  into  administration,  coverage  and  pay- 
ment policies  of  managed  care  plans.  Physicians  would,  therefore,  be  free  to  ap- 
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proach  payors  collectively  to  provide  appropriate  input  on  fees  and  other  payment- 
related  issues. 

In  addition,  physicians  must  be  permitted  to  act  on  behalf  of  their  patients  on  is- 
sues regarding  access  to  and  quality  of  care.  In  a  managed  care  setting,  physicians 
can  provide  both  their  medical  expertise  and  practical  experience  in  formulating  and 
implementing  sound  poUcies.  For  example,  physicians  can  offer  the  most  salient  ad- 
vice on  the  appropriate  physician  to  patient  ratio  in  order  to  provide  optimal  patient 
care  in  particular  settings.  Where  managed  care  decisions  may  negatively  impact  on 
the  quality  of  patient  care,  physicians  can  serve  as  the  strongest  advocates  of  pa- 
tient interests  by  recommending  other  alternatives. 

The  AMA  believes  that  the  antitrust  laws  should  not  prohibit  physicians  affiliated 
with,  but  not  employed  by,  a  managed  care  plan  from  collectively  providing  informa- 
tion to  the  plan  on  such  issues  as  medical  review  criteria,  quality  assurance  pro- 
grams, coverage,  medical  policy  and  reimbursement  decisions.  In  this  context,  we 
present  the  "Managed  Care  Improvement  Act  of  1993,"  a  model  Act  that  would  re- 
quire managed  care  plans  to  establish  physician  committees  to  advise  plan  manage- 
ment on  medical  review  criteria,  quality  assurance  issues,  grievance  mechanisms, 
and  certain  financial  and  administrative  matters.  (See  Attachment  B)  This  model 
Act  would  also  provide  protection  for  physicians  who  provide  good  faith  advice  and 
recommendations  to  a  managed  care  plan.  It  would  further  provide  antitrust  immu- 
nity for  physicians  who  in  good  faith  participate  in  collective  activities  in  developing 
position  statements  relating  to  their  relationships  with  the  plan. 

In  addition,  there  have  been  extensive  discussions  over  the  years  about  providing 
hospitals  with  some  level  of  antitrust  protection  so  that  they  can  combine  to  more 
effectively  use  expensive  health  care  resources.  In  developing  such  legislation,  we 
urge  that  consideration  be  given  to  protection  for  physicians  and  other  providers 
who  may  be  locked  out  of  the  market  when  services  are  combined.  If  used  properly, 
a  combination  of  community  resources  will  yield  cost-effective  and  practical  results. 
However,  such  combinations  should  not  be  allowed  where  they  are  used  to  selec- 
tively exclude  practitioners,  thereby  decreasing  competition. 

Professional  Self-Regulation 

The  current  antitrust  statutes  and  enforcement  activities  have  acted  to  severely 
restrict  appropriate  professional  self-regulation  and  discipline  by  the  medical  com- 
munity as  well.  Most  state  and  county  medical  societies  have  by-laws  that  provide 
for  standing  committees  designed  to  mediate  and  resolve  patient  grievances  and  to 
discipline  members  that  engage  in  unethical  conduct.  Some  of  the  societies  hear  pa- 
tient complaints  about  fees.  However,  these  committees  have  become  inactive  or 
underused  in  many,  if  not  most,  geographic  areas.  When  medical  societies  have  tried 
to  exert  their  influence  on  economic  matters,  antitrust  provisions  have  thwarted 
their  efforts.  The  AMA  has  filed  a  petition  with  the  Federal  Trade  Commission  (See 
Attachment  C)  seeking  to  remove  limitations  that  restrict  the  medical  profession 
from  pursuing  additional  efforts  to  police  itself  To  this  end,  the  AMA  also  supports 
H.R.  47,  introduced  by  Representative  Bill  Archer  (R-TX). 

In  our  view,  carefully  designed  immunity  from  the  federal  antitrust  laws  for  medi- 
cal self-regulatory  entities  engaged  in  enforcement  activities  designed  to  promote 
the  quality  of  health  care,  which  would  be  created  under  H.R.  47  and  which  were 
also  incorporated  into  S.  3348,  sponsored  by  Senator  Match  in  the  102nd  Congress, 
would  advance  progress  in  a  number  of  areas.  Under  this  type  of  statutory  scheme, 
standard  setting  and  enforcement  activities  that  would  be  permitted  to  flourish 
without  the  threat  of  undue  legal  sanction  would  include  peer  review,  technology  as- 
sessment, risk  management,  accreditation,  and  the  development  and  implementa- 
tion of  practice  guidelines  and  ethical  codes. 

1.  Professional  peer  review  of  fees 

The  Federal  Trade  Commission  has  issued  a  number  of  advisory  opinions  regard- 
ing the  operation  of  professional  peer  review  of  fees.  These  opinions  have  recognized 
that  properly  managed  programs  can  yield  procompetitive  benefits.  The  benefits 
cited  by  the  FTC  include  an  increased  flow  of  information  about  physician  fees  to 
patients,  enabling  them  to  compare  fees  when  selecting  a  physician.  Such  programs 
can  also  act  as  an  inexpensive  and  efficient  method  to  resolve  fee  disputes. 

In  accordance  with  FTC  guidelines,  the  AMA  has  filed  a  petition  for  an  advisory 
opinion  on  professional  fee  peer  review.  Our  program  would  modify  these  guidelines, 
however,  to  involve  mediation  of  complaints  about  fees,  mandated  physician  partici- 
pation, and  the  ability  to  discipline  physicians  for  fee  gouging.  Under  this  program, 
state  or  county  medical  societies  would  perform  most  of  the  professional  review, 
with  the  AMA  acting  as  an  appellate  boay  for  decisions  and  opinions  of  the  state 
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societies.  This  type  of  enforcement  activity  would  serve  to  protect  patients,  increase 
their  confidence  in  the  belief  that  they  will  be  treated  fairly,  and  facilitate  the  oper- 
ation of  the  market  for  physician  services  as  well. 

2.  Health  care  fraud  and  abuse 

The  AMA  has  undertaken  a  number  of  initiatives  designed  to  eliminate  health 
care  fraud  and  abuse.  We  have  participated  with  the  FBI  in  training  agents  to  ferret 
out  fraud  and  abuse,  established  a  toil-free  hotline  so  that  physicians  and  medical 
societies  may  report  fraud,  and  worked  actively  with  the  Federation  of  State  Medi- 
cal Boards  to  identify  physicians  who  cross  state  boundaries  to  defy  the  law. 

In  recent  Congressional  testimony  the  AMA  urged  appropriate  appUcation  of  the 
antitrust  laws  to  permit  information  exchange  between  insurers  and  to  afford  immu- 
nity to  those  who  provide  information  in  good  faith  leading  to  prosecution  and  con- 
viction of  health  care  offenses.  We  believe  that  such  an  application  of  antitrust  laws 
would  contribute  to  the  elimination  of  health  care  fraud  and  abuse. 

Conclusion 

The  AMA  strongly  recommends  changes  to  the  current  antitrust  environment, 
particularly  as  health  system  reform  will  dictate  the  use  of  new  procompetitive  ap- 
proaches for  the  delivery  of  affordable  medical  care.  Managed  competition  will  re- 
quire the  incorporation  of  substantial  efficiencies,  making  cooperation  among  health 
care  providers  and  coordinated  activity  on  behalf  of  patients  imperative.  Health  care 
antitrust  relief  will  permit  physicians  to  form  networks  to  address  the  changes  that 
will  inevitably  occur  and  provide  valuable  input  into  the  policymaking  activities  of 
managed  care  plans.  Appropriate  legislative  solutions,  such  as  those  we  have  rec- 
ommended today,  will  contribute  to  the  success  of  any  model  for  health  system  re- 
form that  is  ultimately  adopted. 

The  AMA  appreciates  the  opportunity  to  appear  before  this  Subcommittee.  At  this 
time,  we  will  be  pleased  to  respond  to  questions. 


Attachment  A 

Antitrust  Obstacles  to  Physician  Participation  in  Procompetitive  Collective 

Conduct:  Some  Specific  Examples 

I. 

A  group  of  100  physicians  forms  an  IPA  designed  to  contract  directly  with  self- 
insured  employee  benefit  plans.  The  IPA  includes  a  majority  of  the  members  of  the 
medical  staff  of  one  of  the  leading  hospitals  in  town.  By  contracting  directly  with 
the  plans,  the  IPA  offers  the  plans  the  opportunity  to  cut  out  the  insurer  or  HMO 
middleman,  and  thereby  reduce  costs.  The  IPA  also  offers  broad  geographic  and  spe- 
cialty coverage — i.e.,  its  member  physicians  are  located  throughout  the  community 
and  practice  in  all  medical  specialties.  Moreover,  the  IPA  enables  the  plans  to  enlist 
these  physicians  efficiently  by  signing  a  single  contract. 

Each  of  the  physicians  continues  to  maintain  an  independent  practice  outside  the 
IPA.  In  addition,  each  of  the  physicians  belongs  to  a  variety  of  plans  outside  the 
IPA.  For  services  performed  pursuant  to  a  contract  between  the  IPA  and  a  plan, 
the  physicians  are  paid  directly  by  the  plan  on  a  discounted  fee-for-service  basis. 
Payment  levels  are  based  on  the  Medicare  fee  schedule,  adjusted  by  a  percentage 
negotiated  between  the  individual  plan  and  a  consultant  of  the  IPA.  The  consultant 
is  retained  by  the  IPA's  Board  of  Directors. 

The  IPA  does  not  submit  bills  or  get  paid  any  amounts  by  third  party  payers.  Pay- 
ment flows  directly  from  the  payer  to  the  individual  physician.  The  physicians  do 
not  share  the  risk  of  overutilization.  There  are  no  withholds,  and  to  date  the  IPA 
has  not  accepted  any  prepaid  or  capitated  contracts. 

Antitrust  Risks:  The  physicians  in  the  IPA  may  be  charged  with  criminal 
or  civil  price-fixing.  Federal  antitrust  enforcement  agencies  forbid  physicians 
from  agreeing  on  a  fee  schedule  for  an  IPA  or  other  joint  venture  unless  the 
ventvu-e  is  sufficiently  "integrated."  They  have  viewed  financial  risk-sharing  as 
a  sine  gua  non  of  integration.  Here,  the  physicians  in  the  IPA  do  not  directly 
share  financial  risk  in  the  sense  required  by  antitrust  agencies  because  the  IPA 
does  not  charge  on  a  capitated  or  other  prepaid  basis.  Accordingly,  the  fee 
schedule  may  well  be  viewed  as  an  illegal  agreement  on  price  among  competing 
physicians. 
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The  fact  that  the  IPA  uses  a  consultant,  rather  than  negotiating  directly  with 
payers  through  its  Board,  is  probably  irrelevant.  The  consultant  is  detained  by 
the  Board,  and  is  subject  to  the  Board's  ultimate  direction.  Antitrust  officials 
are  likely  to  view  the  consultant  as  an  agent  of  the  IPA,  who  is  reaching  an 
agreement  on  price  on  behalf  of  the  member  physicians. 

See,  e.g.,  Arizona  v.  Maricopa  County  Medical  Society,  457  U.S.  332  (1982); 
Southank  IPA,  Inc.,  FTC  Docket  No.  C-3355,  57  Fed.  Reg.  2913  (January  24,  1992) 
(consent  order);  Preferred  Physicians,  Inc.,  110  F.T.C.  157  (1988)  (consent  order). 

II. 

Large  employers  in  a  mid-sized  metropolitan  community  form  a  purchasing  coop- 
erative to  contract  for  hospital  and  medical  services.  Together,  the  health  benefit 
plans  operated  by  the  employers  cover  50  percent  of  the  covered  lives  in  the  comniu- 
nity.  In  an  effort  to  avoid  the  inefficiency  of  negotiating  individual  contracts  with 
numerous  small  physician  groups,  the  cooperative  wants  to  enter  contracts  with  a 
physician  network  that  includes  a  broad  range  of  geographic  and  specialty  coverage. 
However,  there  are  no  group  medical  practices  of  sufficient  size  to  meet  the  needs 
of  the  cooperative's  insureds.  Accordingly,  150  physicians  form  an  alliance  for  the 
purpose  of  negotiating  contracts  with  the  cooperative  and  any  similar  purchasing 
groups  that  may  be  formed. 

Antitrust  Risks:  The  physicians  may  be  accused  of  civil  or  criminal  price- 
fixing,  particularly  if:  (a)  the  network  rejects  the  offers  made  by  the  purchasing 
cooperative,  (b)  the  physicians  are  paid  on  a  fee-for-service  basis,  (c)  the  net- 
work is  exclusive — i.e.,  the  physicians  do  not  join  other  alliances.  The  antitrust 
laws  may  exert  significant  pressure  on  the  physician  alliance  to  accept  the 
terms  offered  by  the  purchasing  cooperative.  This  is  so  even  though  the  coopera- 
tive has  significant  purchasing  power,  and  even  though  the  alliance  was  formed 
to  meet  the  need  of  the  cooperative  for  a  large  network  of  physicians. 

See,  e.g.,  Arizona  v.  Maricopa  County  Medical  Society,  457  U.S.  332  (1982);  United 
States  v.  Alston,  974  F.2d  1206,  1214  (9th  Cir.  1992);  United  States  v.  Greater 
Bridgeport  IPA,  Inc.,  7  Trade  Reg.  Rep.  (CCH)  para.  50,741  (1992)  (DOJ  consent 
order). 

III. 

A  group  of  120  physicians  in  a  three-county  area  forms  a  "clinic  without  walls." 
In  essence,  the  physicians  create  a  multispecialty  group  practice  with  numerous  lo- 
cations. Each  participating  physician's  office  becomes  a  separate  location  for  the 
group  practice.  Each  physician  'contributes  capital  to  the  venture. The  venture  nego- 
tiates contracts  with  third  party  payers.  Some  of  the  contracts  provide  for  payment 
on  a  capitated  basis. 

Collectively,  the  physicians  represent  less  than  25  percent  of  the  total  physicians 
in  the  three-county  area.  However,  in  certain  specialties  (e.g.,  obstetrics/gynecology 
and  general  surgery)  the  venture  includes  65  percent  or  greater  of  the  physicians 
in  the  community. 

Antitrust  Risks:  The  formation  of  the  "clinic  without  walls"  may  be  chal- 
lenged under  section  7  of  the  Clayton  Act.  Antitrust  officials  have  repeatedly 
stated  that,  in  analyzing  the  market  power  of  joint  ventures  involving  physi- 
cians, they  will  look  not  only  at  the  venture's  share  of  the  total  physician  mar- 
ket (here,  less  than  25  percent)  but  also  its  share  of  relevant  medical  specialty 
markets.  Because  this  venture  includes  a  relatively  high  market  share  with  re- 
spect to  certain  specialties,  the  venture  could  be  subject  to  liability  or  forced  dis- 
solution. 

See,  e.g..  Address  by  James  F.  Rill  to  the  National  Health  Lawyers  Association  (Feb. 

15,  1991). 

IV. 

A  medical  specialty  society  contracts  with  an  independent  consulting  firm  to  "re- 
study"  the  relative  values  developed  by  HCFA  for  payment  of  certain  medical  proce- 
dure codes  under  the  Medicare  RBRVS.  The  consulting  firm  collects  data  by  survey- 
ing physicians  concerning  the  amount  of  time  and  work  involved  in  these  medical 
procedures.  It  follows  the  same  basic  survey  method  that  HCFA  used  in  developing 
its  relative  values,  with  some  changes  to  correct  perceived  methodological  flaws  in 
the  HCFA  approach. 
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The  consulting  firm  then  analyzes  the  data,  and  develoos  a  list  of  suggested  rel- 
ative work  units  involved  in  various  procedures.  These  work  units  are  a  critical  com- 
Eonent  of  an  RBRVS.  Some  of  the  work  units  are  lower  than  those  developed  by 
[CFA,  but  most  of  them  are  higher.  The  consulting  firm  also  supplies  a  written  re- 
port explaining  why  it  believes  that  its  relative  work  units  are  more  accurate  and 
defensible  than  those  developed  by  HCFA. 

The  specialty  society  reviews  the  consulting  firm's  findings  and  decides  to  "en- 
dorse" the  study.  Specifically,  the  specialty  society  sends  the  study  out  to  HCFA  and 
to  other  governmental  and  private  third  party  payers.  Private  payers  are  included 
on  the  list  because  many  of  them  are  considering  use  of  the  Medicare  fee  schedule 
as  the  basis  for  their  own  payment  schedules.  The  specialty  society  includes  a  cover 
letter  asking  that  the  payer  carefully  consider  the  consulting  firm's  findings. 

The  specialty  society  also  provides  the  study  (including  its  list  of  relative  work 
units)  to  individual  members  of  the  society  who  request  a  copy.  All  members  are 
made  aware  of  the  existence  of  the  study  (through  society  newsletters,  etc.),  but 
they  are  not  routinely  sent  a  copy. 

Antitrust  Risks:  In  the  late  1970's  and  early  1980's,  the  Federal  Trade  Com- 
mission obtained  several  consent  decrees  against  medical  societies  that  had  de- 
veloped relative  value  scales.  The  Commission  apparently  continues  to  believe 
that  these  activities  raise  a  serious  risk  of  anti-competitive  effects.  The  Compli- 
ance Division  of  its  Bureau  of  Competition  has  taken  the  position  that  a  restudy 
by  the  American  Academy  of  Orthopaedic  Surgeons  to  critique  the  Medicare 
RBRVS  violates  a  consent  decree  prohibiting  the  Academy  from  developing  rel- 
ative value  schedules.  On  the  Commission's  reasoning,  moreover,  efforts  to 
question  the  Medicare  RBRVS  may  be  viewed  as  price-fixing. 

See,  e.g.,  American  Academy  of  Orthopaedic  Surgeons,  FTC  Docket  No.  C-2856; 
American  Society  of  Internal  Medicine,  105  F.T.C.  505  (1985);  See  contra.  United 
States  v.  American  Society  of  Anesthesiology,  473  F.  Supp.  147  (S.D.N.Y.  1979). 


Attachment  B 

The  American  Medical  Association 

Physician  Negotiations  With  Third  Party  Payers:  Proposals  for  Antitrust 

Reform 

In  the  last  decade,  the  economics  of  health  care  delivery  in  America  have  changed 
dramatically.  Health  care  markets  today  are  characterized  by  large  managed  care 
plans  that  are  taking  aggressive  actions  to  reduce  their  costs.  Some  cost-cutting  is, 
of  course,  not  only  appropriate  but  desirable.  However,  excessive  concern  for  costs 
can  curtail  the  availability  of  medically  appropriate  services  to  patients  and  dimin- 
ish the  quaUty  of  those  services.  For  this  reason,  our  society  should  encourage  active 
input  to  payers  from  physicians  who  are  concerned  about  the  availability  and  qual- 
ity of  medical  services  for  patients. 

Current  legislative  proposals  for  health  care  reform  are  designed  to  enable  payers 
to  exercise  even  greater  bargaining  power.  At  the  same  time,  these  proposals  appear 
to  assume  that  physicians  will  have  a  significant  role  to  play  in  shaping  policy 
under  a  revamped  health  system.  In  this  regard,  the  proposals  follow  the  approach 
to  health  care  payment  and  delivery  that  has  been  adopted  in  other  major  industri- 
alized nations  such  as  Germany,  France,  Canada,  and  Australia.  These  countries 
each  include  a  structured  role  for  physician  negotiations  as  a  critical  feature  of  their 
health  care  delivery  systems,  i 

By  contrast,  federal  antitrust  enforcers  are  taking  the  position  that  physicians 
who  join  together  to  negotiate  with  insurers  and  other  third  party  payers  over  reini- 
bursement  issues  violate  the  antitrust  laws.  Dozens  of  physicians  who  have  partici- 
pated in  joint  negotiations  have  been  subjected  to  criminal  investigations.  Others 
have  been  exposed  to  substantial  civil  penalties.  Countless  others  have  been  de- 
terred from  engaging  in  negotiations  with  payers  by  the  threat  of  antitrust  sanc- 
tions. „  ,       ,  ,. 

The  American  Medical  Association  ("AMA")  believes  that  federal  antitrust  policy 
is  on  a  collision  course  with  health  care  reform.  If  reform  is  to  succeed  in  ensuring 
access  to  high  quality,  affordable  health  care  for  all  Americans,  physicians  must 


iSee  eg  United  States  General  Accounting  Office,  Health  Care  Spending  Control:  The  Expe- 
rience of  France,  Germany,  and  Japan  34  (1991);  W,  Glaser,  Health  Insurance  in  Practice  251- 
52  485-87  (1991);  W.  Glaser,  Health  Insurance  Bargaining  (1978). 
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have  a  strong,  collective  voice  on  issues  relating  to  the  delivery  of  and  payment  for 
care.  As  the  United  States  Court  of  Appeals  in  San  Francisco  recently  observed, 
health  care  providers  must  be  permitted  to  act  collectively  to  "level  the  bargaining 
imbalance"  created  by  payers. 2  In  particular,  providers  should  be  able  to  "band  to- 
gether to  negotiate"  with  payers  regarding  the  operation  of  a  plan,  its  administra- 
tive procedures,  and  its  reimbursement  schedule. 3 

Under  the  antitrust  laws  as  currently  interpreted  and  enforced,  however,  physi- 
cians who  engage  in  collective  negotiations  are  threatened  with  criminal  prosecution 
or  costly  civil  litigation.  This  state  of  affairs  is  unacceptable  as  a  matter  of  health 
care  policy,  proper  antitrust  analysis,  and  fundamental  fairness.  Antitrust  reform  in 
healtn  care  therefore  is  an  issue  that  demands  immediate  attention. 

In  this  paper,  the  AMA  sets  forth  several  specific  proposals  that  are  intended  to 
promote  competition  while  facilitating  meaningful  health  care  reform.  In  particular, 
this  paper  explains  why: 

(1)  Physicians  acting  through  their  medical  society  or  other  professional  group 
should  be  permitted  to  agree  on  a  reimbursement  level  to  propose  to  a  third 
party  payer; 

(2)  Physicians  should  be  permitted  to  form  joint  marketing  networks  to  negotiate 
contracts  with  employers  and  other  purchasers  of  medical  services,  whether 
or  not  the  physicians  share  direct  financial  risk; 

(3)  Physicians  who  practice  in  a  community  in  which  there  is  a  powerful  payer 
or  coalition  of  payers  should  be  permitted  to  form  negotiating  groups  of  rea- 
sonable size  to  Dargain  collectively  with  the  payer;  and 

(4)  Physicians  who  are  affiliated  with  a  managed  care  plan  should  be  encouraged 
to  provide  their  good  faith,  collective  input  to  the  plan  on  such  topics  as  cov- 
erage decisions,  quality  assurance  matters,  and  administrative  and  reim- 
bursement issues — without  fear  of  antitrust  liability. 

These  proposals  can  be  implemented  through  changes  in  current  enforcement  policy. 
As  a  practical  matter,  however,  legislative  action  may  be  necessary  in  order  to  effec- 
tuate them.  Accordingly,  a  model  statute  embodying  proposals  1-3  is  attached  as 
Appendix  A.  A  model  statute  embodying  proposad  4  is  attached  as  Appendix  B. 

Background 

the  context  for  antitrust  reform 

When  physicians  join  together  to  negotiate  with  a  payer,  their  conduct  often  takes 
one  of  two  forms.  In  the  nrst  situation,  physicians  in  independent  medical  practice 
offer  their  services  to  managed  care  plans  and  other  third  party  payers.  They  rnay 
approach  a  payer  to  propose  specific  reimbursement  levels  for  particular  medical 
services.  Physicians  amUated  with  a  particular  medical  plan  may  also  wish  to  ex- 
press their  concerns  about  coverage,  utilization,  administrative,  and  financial  deci- 
sions of  the  plan  that  have  a  direct  impact  on  the  practice  of  medicine.  Often,  the 
physicians  act  through  their  medical  society  or  other  professional  group,  but  in 
many  instances,  would  like  to  work  directly  with  managed  care  plans  with  which 
they  are  affiliated. 

In  the  second  situation,  independently  practicing  physicians  compete  with  man- 
aged care  plans.  They  may  form  an  entity  to  market  their  services  jointly  to  employ- 
ers or  other  purchasers  of  medical  services.  The  physicians  offer  a  variety  of  services 
valuable  to  payers  and  patients  such  as  utilization  review,  quality  assurance,  and 
joint  billing.  They  also  develop  a  schedule  of  discounted  fees.  However,  the  physi- 
cians do  not  actually  merge  their  practices. 

Antitrust  officials  in  the  Federal  Trade  Commission  ("FTC")  and  the  Department 
of  Justice  ("DO J")  consider  negotiations  of  fees  in  both  contexts  to  be  per  se  viola- 
tions of  the  antitrust  laws — i.e.,  activities  that  must  be  condemned  without  any  sig- 
nificant analysis  of  their  effects  on  competition.  Accordingly,  the  agencies  have  ag- 
gressively pursued  physicians  who  have  attempted  to  negotiate  fees  with  payers  ei- 
ther through  a  professional  organization-*  or  through  a  joint  marketing  venture.^ 


2 See  United  States  v.  Alston.  974  F.2d  1206,  1214  (9th  Cir.  1992). 

3/d. 


*See,  e.g..  United  States  v.  Alston,  supra,  974  F.2d  1206;  United  States  v.  Burstiner,  1991- 
1  Trade  Cas.  (CCH)  cara.  69,422  (1991)  (consent  order);  United  States  v.  Massachusetts  Allergy 
Society,  1992  Trade  Cas.  (CCH)  para.  69,846  (1992)  (consent  order). 

6See,  e.g..  Southbank  IPA.  Inc..  FTC  Docket  No.  C-3355,  57  Fed.  Reg.  2913  (January  24, 
1992)  (consent  order);  Preferred  Physicians,  Inc.,  110  F.T.C.  157  (1988)  (consent  order);  United 
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Speeches  and  public  statements  by  antitrust  officials  have  reinforced  the  message 
that  physicians  who  approach  payers  collectively  will  face  serious  antitrust  risks. e 

Ironically,  during  the  same  period,  the  FTC  and  DOJ  have  shown  a  highly  per- 
missive attitude  toward  the  conduct  of  third  party  payers.  This  is  so  even  though 
some  payers  represent  powerful  corporate  entities  with  significant  market  power. "^ 
Indeed,  the  leniency  of  these  agencies  towards  payer  conduct  has  not  been  limited 
to  the  unilateral  activities  of  a  single  payer.  The  FTC  and  DOJ  have  also  declined 
to  take  action  against  coalitions  of  health  care  purchasers  who  join  together  for  the 
express  purpose  of  exercising  bargaining  leverage  in  negotiations  with  individual 
providers. s 

The  result  of  these  enforcement  policies  is  a  grossly  uneven  playing  field  in  the 
market  for  medical  services.  Physicians  have  been  deterred  from  engaging  in  con- 
duct that  promotes  competition  and  helps  patients.  At  the  same  time,  there  is  a 
near  complete  absence  of  antitrust  supervision  of  the  practices  of  third  party  payers. 

Instead  of  protecting  competition  in  health  care,  federal  antitrust  policy  has  had 
the  perverse  effect  of  tilting  the  competitive  balance  in  favor  of  large  payers  and 
against  independently  practicing  physicians  and  their  patients.  The  need  for  change 
is  made  even  more  acute  by  the  growing  consensus  that  the  health  care  system  is 
itself  in  critical  need  of  repair.  It  is  often  said  that  the  antitrust  laws  are  designed 
to  serve  as  a  "consumer  welfare  prescription."  9  If  that  is  so,  the  FTC  and  the  DOJ 
are  prescribing  the  wrong  medicine. 

Specific  Proposals 

i.  the  antitrust  laws  should  not  prohibit  physicians  from  agreeing  on 
reimbursement  levels  to  propose  to  a  third  party  payer 

The  AMA's  first  proposal  is  that  physicians  should  be  permitted  to  agree  on  reim- 
bursement levels  to  suggest  to  a  third  party  payer.  Physicians  have  long  sought  to 
make  their  views  known  on  reimbursement  matters  to  third  party  payers.  Among 
the  topics  that  physicians  address  in  communications  with  payers  are  whether  reim- 
bursement levels  are  appropriate,  whether  a  particular  service  should  be  covered, 
and  whether  particular  administrative  practices  of  the  payer  are  sound.  Often,  the 
physicians  speak  through  their  medical  society,  which  has  the  resources  and  exper- 
tise on  medical  and  economic  issues  to  develop  and  present  useful  data. 


Absent  a  boycott  or  threat  of  boycott  by  the  physicians,  physician  input  on  reim- 
bursement issues  may  have  substantial  procompetitive  benefits.  It  is  axiomatic  that 
health  care  markets  suffer  from  a  chronic  deficiency  of  information,  lo  The  infornia- 
tion  that  patients  and  payers  most  need  is  frequently  within  the  collective  expertise 
of  the  medical  profession.  For  example,  whether  an  insurer  should  pay  for  a  particu- 
lar medical  service  may  depend  on  whether  the  service  is  deemed  "medically  nec- 
essary" within  the  terms  of  the  insurer's  poUcy.n  That  issue  cannot  be  meaningfully 
addressed  without  the  input  of  practicing  physicians. 


States  V.  Greater  Bridgeport  IPA,  Inc.,  7  Trade  Reg.  Rep.  (CCH)  para.  50,741  (1992)  (proposed 

consent  order).  ..„.,,         ,      ,  t-   nn    » 

6  See,  e.g.,  "Health  Care  Cost  Containment  and  Competition,  Address  by  James  F.  Rill,  As- 
sistant Attorney  General,  Antitrust  Division,  Dept.  of  Justice  (April  23,  1991);  "Antitrust  En- 
forcement in  the  Health  Care  Field:  A  Report  from  the  Department  of  Justice,"  Address  by  Rob- 
ert E  Bloch,  Chief,  Professions  and  Intellectual  Property  Section,  Antitrust  Division,  Dept,  of 
Justice  (Feb.  15,  1991).  t,    ,.     no^ 

''See  M  Pauly,  Competition  in  Health  Insurance  Markets,  51  Law  &  Contemp.  Probs.  237, 
242^3  (1989);  Kartell  v.  Blue  Shield  of  Massachusetts,  749  F.2d  922,  924  (1st  Cir.  1984)  (Blue 
Shield  provides  health  insurance  coverage  for  74  percent  of  Massachusetts  residents  who  pri- 
vately insure  against  health  costs). 

8  See  "Group  Buying  and  Antitrust,"  Address  by  Kevin  J.  Arquit,  Director,  Bureau  of  Competi- 
tion Federal  Trade  Commission  (April  2,  1992);  "Health  Care  and  Antitrust  Enforcement:  The 
Buyer's  Eye  View,"  Address  by  Charles  F.  Rule,  Assistant  Attorney  General,  Antitrust  Division, 
U  S.  Department  of  Justice  (February  28,  1989). 

sReiter  v.  Sonotone  Corp.  442  U.S.  330,  343  (1979)  (quoting  R.  Bork,  The  Antitrust  Paradox 
fifi  / 1 Q7Q )) 

10  See  eg ,  K.  Arrow,  Uncertainty  and  the  Welfare  Economics  of  Medicare  Care,  53  Am.  Econ. 
Rev  941  (1970);  M.  Pauly,  Is  Medical  Care  Different?,  in  Competition  in  the  Health  Care  Sector: 
Past  Present  and  Future  new.  GreenhuTged.  1978). 

11  See  generally  Annot.,  What  Services,  Equipment,  or  Supplies  are  Medically  Necessary  for 
Purposes  of  Coverage  Under  Medical  Insurance,  75  A.L.R.  4th  763  (1990).  Moreover,  an  insurer's 

Continued 
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Payers  also  need  information  from  practicing  physicians  regarding  the  appro- 
priateness of  fee  levels.  In  most  payment  plans,  the  payer  must  determine  fee  levels 
for  thousands  of  medical  services.  12  To  do  so,  the  payer  must  consider  not  only  the 
historical  charges  of  individual  physicians,  but  also  the  costs  that  physicians  incur 
in  providing  each  type  of  service.  In  order  to  determine  whether  tne  benefits  of  a 
service  justify  its  costs,  the  payer  must  also  evaluate  clinical  information  regarding 
the  efficacy  of  particular  services.  Physicians  acting  through  their  medical  societies 
or  other  groups  are  uniquely  capable  of  contributing  information  that  may  assist 
payers  to  make  these  determinations. is 

By  approaching  a  payer  collectively,  through  a  medical  society  or  other  profes- 
sional group,  physicians  can  achieve  economies  in  the  production  and  dissemination 
of  information  that  would  otherwise  be  unattainable.  Medical  societies  often  possess 
both  the  resources  and  the  expertise  to  gather  and  meaningfully  analyze  fee-related 
data.  By  contrast,  an  individual  physician  does  not  have  the  time  or  resources  to 
develop  a  picture  of  conditions  across  an  entire  segment  of  the  profession.  Although 
it  is  possible  for  each  payer  to  collect  such  information  from  individual  physicians, 
such  an  approach  is  costly  and  time-consuming  and  may  compromise  the  accuracy 
of  the  data  received.  It  is  far  more  efficient  for  payers  to  collect  this  information 
from  professional  groups,  i^ 

Suppose,  for  example,  that  a  new  medical  procedure  is  developed  to  examine  cells 
for  cervical  cancer.  When  the  test  first  comes  into  use,  payers  may  lack  information 
concerning  the  circumstances  in  which  the  test  should  be  performed,  the  amount  of 
time  that  it  takes,  and  the  costs  that  it  involves.  As  a  result,  a  payer  may  establish 
a  fee  that  does  not  adequately  take  these  considerations  into  account.  Over  time, 
even  if  the  physicians  do  not  collectively  make  their  views  known,  the  payer  may 
learn  through  trial  and  error  how  to  adjust  its  fees.  But  trial  and  error  is  costly, 
both  in  human  and  economic  terms.  While  the  payer  is  learning  the  market,  some 
patients  may  fail  to  receive  timely  testing. 

Efficiency  is  promoted  when  physicians  who  perform  the  test  can  join  together 
and  provide  the  payer  with  information  about  the  test,  its  costs  and  benefits,  and 
the  fee  that  the  physicians  view  as  reasonable.  If  the  physicians  make  a  compelling 
presentation,  fees  will  be  adjusted  in  their  favor.  If  the  payer  is  not  persuaded,  fees 
will  stay  the  same  or  be  reduced.  Competition  will  not  be  harmed  in  either  event. is 
Under  current  policy,  however,  physicians  cannot  approach  the  payer  collectively  to 
make  a  fee  proposal  without  significant  antitrust  risK. 

In  this  regard,  it  should  be  noted  that  an  agreement  by  physicians  on  a  fee  pro- 
posal does  not  raise  the  same  potential  for  harm  to  competition  that  ordinarily 
arises  when  competitors  reach  an  agreement  related  to  price.  Unlike  typical  sellers, 
physicians  generally  have  little  or  no  direct  control  over  the  amounts  they  are  paid. 
Particularly  in  the  managed  care  context,  they  are  "price  takers"  rather  than  "price 
makers."  Thus,  when  a  group  of  physicians  agrees  on  a  fee  proposal  to  make  to  a 
payer,  the  agreement  has  no  direct  economic  effect:  It  influences  prices  only  to  the 
extent  that  the  payer  chooses  to  adopt  the  proposal.  Competition  is  not  harmed  un- 
less the  physicians  engage  in  a  boycott  or  other  coercive  conduct  that  effectively 
forces  the  payer  to  raise  its  fees,  is 


decision  whether  to  provide  coverage  may  have  liability  implications  for  the  treating  physician. 
See,  e.g.,  Wickline  v.  State  of  California,  ?83  Cal.  App.  1064,  228  Cal.  Rptr.  661  (Cal.  App.  1986). 

12 See  Union  Labor  Life  Ins.  Co.  v.  Pireno.  458  U.S.  119,  139  (1982)  (Kehnquist,  J.,  dissenting 
on  other  grounds)  ("Insurance  claimants  seek  reimbursement  for  virtually  every  form  of  medical 
treatment  and  care,  and  determining  the  reasonableness  and  necessity  of  such  expenses  requires 
the  expertise  of  a  practicing  physician."). 

13  The  development  of  Meaicare's  new  "resource-based  relative  value  scale"  ^"RBRVS")  system 
of  payment  illustrates  the  contributions  that  physicians,  acting  collectively,  can  make  on  reim- 
bursement issues.  In  developing  the  RBRVS,  Medicare  officials  and  Congress  recognized  that 
physician  involvement  was  essential.  See  42  U.S.C.  sec.  1395w-4(c)(2)(A)(ii).  The  Department  of 
Health  and  Human  Services  ("HHS")  therefore  convened  consulting  panels  of  physicians  in  each 
medical  specialty  to  provide  necessary  clinical  and  reimbursement-related  information.  Although 
the  RBRVS  went  into  effect  a  year  ago,  HHS  is  continuing  to  consult  with  professional  organiza- 
tions in  an  effort  to  develop  a  workable  payment  system.  Moreover,  HHS  officials  have  indicated 
that  they  will  continue  to  ao  so  in  the  future. 

■■•See  F.  Easterbrook,  Maximum  Price  Fixing,  48  U.  Chi.  L.  Rev.  886,  898  (1981). 

16  It  should  go  without  saying  that  a  fee  increase  that  results  from  a  purchaser's  unilateral, 
informed  decision  is  not  anticompetitive.  See  R.  Posner,  Information  and  Antitrust,  67  Geo.  L.J. 
1 187 ( 1989) 

leSee  Schachar  v.  American  Academy  of  Ophthalmology,  870  F.2d  397,  400  (7th  Cir.  1989) 
(when  medical  society  "provides  information  *  *  *  but  does  not  constrain  others  to  follow  its  rec- 
ommendations, it  does  not  violate  the  antitrust  laws.");  Virginia  Academy  of  Clinical  Psycholo- 
gists V.  Blue  Shield  of  Virginia,  624  F.2d  476,  483  (4th  Cir.  1980)  (not  illegal  for  medical  society 
to  make  recommenaations  aimed  at  persuading  Blue  Shield  to  adopt  its  proposal  and  use  its 
services,  absent  some  form  of  coercion.  ). 
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To  be  sure,  there  is  the  potential  for  anticompetitive  behavior  when  physicians 
join  together  to  negotiate  fees  with  a  payer.  The  physicians  must  continue  to  make 
individual  decisions  regarding  participation  in  the  payer's  plan.  A  mass  campaign 
of  departicipation  designed  to  coerce  a  payer  to  increase  its  fees  would  be  properly 
treated  as  an  unlawful  group  boycott.  But  boycotts  can  be  detected  and  sanctioned 
without  forbidding  every  collective  effort  by  physicians  to  make  their  views  on  fee- 
related  issues  known  to  a  payer. 

In  theory,  there  is  also  some  risk  that  an  agreement  among  physicians  to  propose 
a  reimbursement  level  to  a  payer  could  "spill  over"  into  an  agreement  on  the  fees 
that  the  physicians  charge  in  their  individual  medical  practices.  But  the  risk  is  re- 
mote. Such  a  spill-over  effect  has  never  been  documented  in  any  litigated  case  or 
economic  study. i''  Moreover,  with  the  growing  prevalence  of  managed  care,  it  is  be- 
coming increasingly  unlikely  that  such  a  spill-over  could  occur.  A  physician  who  is 
merely  a  "price  taker"  can  propose,  but  has  no  power  to  implement,  an  agreed-upon 
fee  level. 

B. 

Despite  the  strong  potential  for  procompetitive  benefits  from  physician  negotia- 
tions with  third  party  payers,  the  FTC  and  DOJ  have  viewed  nearly  all  collective 
presentations  to  payers  relating  to  reimbursement  as  inherently  suspect.  The  most 
recent  example  is  the  price  fixing  prosecution  of  three  Tucson  dentists  and  their  pro- 
fessional corporations  in  United  States  v.  Alston  A^ 

Alston  involved  approximately  fifty  dentists  in  Tucson,  Arizona  who  agreed  on  a 
revised  schedule  of  "co-payments"  to  propose  to  four  prepaid  dental  plans,  is  The 
dentists  also  sent  identical  letters  to  the  plans  presenting  their  proposed  schedule 
and  the  reasons  why  it  should  be  adopted.  Subsequently,  the  plans  raised  their  co- 
payments  to  the  level  proposed  by  the  dentists.  The  DOJ  prosecuted  the  dentists 
on  the  theory  that  they  had  fixed  prices  by  agreeing  on  a  specific  increased  fee  level 
to  propose  to  the  plans.  Notably,  the  DOJ  did  not  allege  a  boycott:  It  was  undis- 
puted that  the  dentists  had  continued  to  provide  services  to  plan  patients  through- 
out the  period  of  negotiations. 

In  its  opinion,  the  Ninth  Circuit  makes  several  important  observations  about  pro- 
vider-payer negotiations.  The  court  notes  that  health  care  providers  faced  an  "un- 
usual situation  that  may  legitimate  certain  collective  actions."  20  In  particular,  pro- 
viders must  deal  with  payers  who  "act  as  bargaining  agents"  for  large  groups  of  con- 
sumers and  who  "use  the  clout  of  their  consumer  base  to  drive  down  health  care 
service  fees."  21  Further,  fees  are  often  set  not  by  the  provider  but  by  the  payer,  ac- 
cording to  uniform  fee  schedules.  The  court  found  that: 

In  light  of  these  departures  from  a  normal  competitive  market,  individual 
health  care  providers  are  entitled  to  take  some  joint  action  (short  of  price 
fixing  or  group  boycott)  to  level  the  bargaining  imbalance  created  by  the 
plans  and  provide  meaningful  input  into  the  setting  of  the  fee  schedules. 
Thus  health  care  providers  might  pool  cost  data  in  justifying  a  request  for 
an  increased  fee  schedule.  Providers  might  also  band  together  to  negotiate 
various  other  aspects  of  their  relationship  with  the  plans  such  as  pa3Tnent 
procedures,  the  type  of  documentation  they  must  provide,  the  method  of  re- 
ferring patients  and  the  mechanism  for  adjusting  disputes.  Such  concerted 
actions,  which  would  not  implicate  the  per  se  rule,  must  be  carefully  distin- 
guished from  efforts  to  dictate  terms  by  explicit  or  implicit  threats  of  mass 
withdrawals  from  the  plans. 22 

The  Ninth's  Circuit's  opinion  does  not  resolve  the  question  whether  the  dentists' 
conduct  violated  the  antitrust  laws. 23  Nevertheless,  its  analysis  points  the  way  to 


I'^The  FTC  has  noted  the  possibility  of  spill-over  as  a  theoretical  matter  only.  See  American 
Society  of  Internal  Medicine,  105  F.T.C.  505  (1985)  (advisory  opinion)  (stating  that  physician 
agreement  on  relative  value  scale  might  spill  over  into  physicians'  individual  medical  practices). 

18  974  F.2d  1206  (9th  Cir.  1992). 

19  The  plans  paid  participating  dentists  a  capitation  fee  for  each  patient,  and  permitted  the 
dentists  to  charge  an  additional  co-payment  for  certain  more  complex  procedures  such  as  root 
canals.  Id.  at  1207.  "The  plans,  not  the  dentists,  determine[d]  both  fee  amounts."  Id. 

20 /d.  at  1214. 

21  Id. 

22ld.  (citation  omitted). 

23  The  appellate  court  found  that  there  was  a  factual  dispute  as  to  whether  the  dentists  be- 
lieved that  the  plans  wanted  them  to  submit  a  fee  proposal.  Id.  at  1208  n.2,  1213.  Accordingly, 
the  case  was  remanded  to  the  district  court  for  a  possible  new  trial. 
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a  correct  resolution  of  the  antitrust  issue.  Contrary  to  the  position  urged  upon  the 
court  by  the  DOJ,  the  opinion  expressly  endorses  the  view  that  health  care  provid- 
ers may  "band  together  to  negotiate"  fees  and  other  aspects  of  their  relationship 
with  payers.  In  particular,  providers  may  submit  "a  request  for  an  increased  fee 
level"  and  may  join  together  to  "provide  meaningful  input  into  the  setting  of  the  fee 
schedules."  24 

Alston  demonstrates  the  need  for  reconsideration  of  the  application  of  the  anti- 
trust laws  to  physician-payer  negotiations.  Physicians  and  other  health  care  provid- 
ers should  not  be  exposed  to  the  "crushing  consequences"  of  a  criminal  prosecution 
for  engaging  in  conduct  that  is  arguably  procompetitive.25  Criminal  sanctions  should 
be  reserved  for  conduct  that  is  clearly  anticompetitive  and  that  a  defendant  knows 
is  wrong. 26  Under  that  test,  the  actions  of  the  Tucson  dentists  do  not  warrant  pros- 
ecution. Theirs  was  an  open  and  overt  campaign  to  persuade  the  plans  that  co-pay- 
ment fees  were  inadequate.  The  plans  acted  to  raise  fees  because  the  dentists  made 
their  case. 27 

The  AMA  calls  upon  antitrust  officials  to  issue  a  clear  statement  that  physicians 
are  free  to  approach  payers  collectively  in  order  to  provide  input  on  fees  and  other 
payment-related  issues,  absent  a  boycott  or  threat  of  boycott.  The  AMA  will  also 
seek  legislation  along  the  lines  of  the  Physician-Health  Plan  Negotiations  Act  (Ap- 
pendix A)  to  establish  a  "safe  harbor"  for  physicians  who  present  their  views  collec- 
tively to  payers  without  engaging  in  price  fixing  or  a  boycott.  Otherwise,  health  care 
providers  will  be  deterred  from  engaging  in  useful  and  potentially  procompetitive  ac- 
tivities. 

II.  THE  ANTITRUST  LAWS  SHOULD  NOT  PROHIBIT  PHYSICL^NS  FROM  FORMING  JOINT 
MARKETING  NETWORKS  TO  NEGOTIATE  DIRECT  CONTRACTS  WITH  PURCHASERS  OF 
MEDICAL  SERVICES 

The  AMA's  second  proposal  is  that  physicians  should  be  permitted  to  form  joint 
marketing  networks  for  the  purpose  of  negotiating  contracts  with  employers  and 
other  purchasers  of  medical  services.  Under  current  enforcement  policy,  physicians 
who  form  such  a  network  may  not  establish  a  fee  schedule  for  the  network  unless 
they  accept  pre-paid,  capitated  fees  or  otherwise  share  an  insurance-type  risk.  This 
policy  is  inhibiting  the  formation  and  operation  of  procompetitive  ventures  that  can 
lower  the  cost  and  increase  the  quality  of  health  care. 

A. 

The  majority  of  physicians  in  the  United  States  today  are  self-employed  and  prac- 
tice in  small,  independent  medical  ofTices.ss  In  recent  years,  many  independent  phy- 
sicians have  been  looking  for  ways  to  maintain  or  increase  their  patient  base  with- 
out altering  the  basic  structure  of  their  practice.  One  approach  has  been  to  form 
an  independent  practice  association,  or  "IPA." 

An  IPA  is  an  organization  of  independently  practicing  physicians  who  act  as  a  sin- 
gle entity  for  purposes  of  obtaining  contracts  with  purchasers  of  medical  services. 
By  acting  together,  the  physicians  in  an  IPA  can  offer  a  package  of  services  that 
none  of  them  could  offer  individually.  In  particular,  an  IPA  can  offer  a  full  range 
of  medical  specialty  services,  widespread  geographic  coverage,  and  a  high  level  of 
physician  capacity.  In  addition,  an  IPA  often  provides  centralized  billing  and  admin- 
istration, quality  assurance,  utilization  review,  practice  profiling,  and  other  services. 


24  As  additional  examples  of  conduct  that  "would  escape  the  per  se  rule  and  might  be  perfectly 
legal  under  the  rule  of  reason,"  the  Ninth  Circuit  cited:  "dentists  commiserating  over  the  low 
fee  schedules;  or  impugning  the  motivations  or  integrity  of  the  plans;  even  sabre-rattling  about 
economic  retribution  at  some  indefinite  time  in  the  future  if  their  grievances  remain 
unaddressed."  Id.  at  1214.  The  court  further  noted  that  "[s]ome  such  activity  *  *  ♦  would  even 
be  constitutionally  protected."  Id. 

26  Id. 

26 See  United  States  v.  United  States  Gypsum  Co..  438  U.S.  422,  442  (1978)  (criminal  sanctions 
under  Sherman  Act  should  be  hmited  to  "conscious  and  calculated  wrongdoing"  and  should  not 
be  used  to  "regulate  business  practices  regardless  of  the  intent  with  which  they  were  under- 
taken."). . 

27  As  the  Ninth  Circuit  noted,  the  co-payment  levels  in  Tucson  had  not  been  increased  in  ten 
years.  974  F.2d  at  1207.  Through  the  negotiations,  the  dentists  obtained  an  increase  to  the  level 
permitted  by  plans  in  Phoenix. 

28  American  Medical  Association,  Center  for  Health  Policy  Research,  Physician  Marketplace 
Statistics— 1991  109-10. 
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Sometimes,  the  IPA  works  together  with  a  hospital  to  offer  an  even  broader  package 
of  services. 29 

The  IPA  structure  is  particularly  attractive  to  self-insured  employers  who  are 
looking  for  a  network  of  physicians  to  provide  care  to  their  employees. 3°  By  contract- 
ing directly  with  the  IPA — rather  than  through  an  insurance  company  or  HMO — 
the  employer  can  significantly  reduce  its  costs  in  two  respects.  First,  the  employer 
reduces  its  search  costs  by  obtaining  access  to  a  network  of  high  quality,  discounted- 
fee  providers — without  having  to  assemble  its  own  panel.  Second,  the  employer  re- 
duces costs  by  eliminating  the  insurer  or  HMO  "middleman." 

In  order  for  the  IPA  to  function,  however,  it  must  be  able  to  estabUsh  prices  for 
the  services  of  its  members.  This  can  be  done  in  a  number  of  ways.  One  option  is 
for  the  physicians  to  agree  to  accept  a  fixed,  prepaid  amount  and  to  function,  in  ef- 
fect, as  an  HMO.  Alternatively,  the  physicians  may  prefer  to  provide  services  on  a 
fee-for-service  basis  under  a  schedule  of  discounted  fees.  Under  either  approach,  the 
expectation  of  increased  patient  volume  enables  the  physicians  to  offer  lower  fees 
than  they  might  otherwise  offer. 

The  physicians'  agreement  on  fees  for  the  IPA  may  be  price  fixing  in  the  literal 
sense,  but  it  is  not  the  type  of  price  fixing  that  the  antitrust  laws  are  designed  to 
prevent.  The  establishment  of  a  price  is  essential  to  the  marketing  of  the  IPA.^i  As 
long  as  the  IPA  is  not  so  large  as  to  possess  market  power,  the  physicians  will  have 
every  incentive  to  reduce  their  fees  so  that  payers  will  want  to  contract  with  them. 
If  the  physicians  do  not  lower  their  fees,  payers  will  seek  contracts  from  other  physi- 
cians or  physician  groups. 

Only  if  the  physicians  participating  in  the  IPA  collectively  possess  market  power 
could  the  IPA  be  used  as  a  vehicle  for  suppressing  competition  and  driving  up  fees. 
Without  market  power,  an  IPA  that  fails  to  offer  attractive  fees  will  simply  not  stay 
in  business. 

B. 

Both  the  FTC  and  the  DOJ  have  spoken  out  strongly  against  the  formation  of 
what  they  refer  to  as  "sham  IPA's."32  The  agencies  place  in  this  category  any  IPA 
that  estabUshes  fees  but  that  does  not  involve  substantial  economic  "integration" 
among  the  physician  members.  An  essential  feature  of  integration,  in  the  view  of 
antitrust  officials,  is  direct  financial  risk-sharing  among  members  of  the  IPA.  Ab- 
sent such  integration,  the  FTC  and  DOJ  consider  joint  pricing  by  the  physician 
members  of  the  IPA  to  be  per  se  illegal. 

For  example,  in  the  FTC's  Southbank  case, 33  the  Commission  obtained  a  consent 
decree  against  an  IPA  formed  by  several  obstetrician-gynecologists  in  the  Jackson- 
ville, Florida  area.  The  IPA  had  collectively  marketed  its  services  to  payers  based 
on  a  discounted  fee  for  service  payment  schedule.  It  also  offered  ancillary  services 
such  as  quality  assurance  and  utilization  review.  The  Commission's  consent  decree 
required  the  dissolution  of  the  IPA,  on  the  theory  that  the  physicians'  establishment 
of  a  fee  schedule  constituted  price  fixing. 

In  addition,  the  consent  decree  prohibited  the  individual  physicians  from  engaging 
in  other  joint  arrangements  unless  those  arrangements  qualified  as  an  "integrated 
joint  venture."  The  consent  decree  defined  an  "integrated  joint  venture"  as  an  ar- 
rangement in  which: 

*  *  *  physicians  who  would  otherwise  be  competitors  pool  their  capital  to 
finance  the  venture,  by  themselves  or  together  with  others,  and  share  sub- 
stantial risk  of  adverse  financial  results  caused  by  unexpectedly  high  utiliza- 
tion or  costs  of  health  care  services. ^^ 

The  agencies  have  also  used  this  definition  in  other  enforcement  proceedings  and 
in  informal  statements  of  policy. 35 


29 See,  e.g.,  J.  Johnsson,  "Direct  Contracting:  Employers  Look  to  Hospital-Physician  Partner- 
ships to  Control  Costs,"  Hospitals  (Feb.  20,  1992),  at  56. 

30 See,  e.g.,  P.  Kenkel,  "Taking  the  Direct  Approach,"  Modern  Healthcare  (March  16,  1992), 
at  45. 

31  See  Broadcast  Music  Inc.  v.  Columbia  Broadcasting  System,  441  U.S.  1  (1979)  ("BMI"). 

32  See,  e.g.,  "Antitrust  Perspectives  On  Joint  Ventures  Among  Health  Care  Providers,"  Address 
by  Marie  Horoschak,  Assistant  Director,  Bureau  of  Competition,  Federal  Trade  Commission  (Au- 
gust 11,  1992). 

33  Southbank  IPA,  Inc.,  FTC  Docket  No.  C-3355,  57  Fed.  Reg.  2913  (January  24,  1992)  (con- 
sent order). 

3* Id.  at  2914  (emphasis  added). 

35 See,  e.g..  Preferred  Physicians,  Inc.,  110  F.T.C.  157  (1988)  (consent  order). 
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The  Southbank  definition  of  "integrated  joint  venture"  deters  the  formation  of 
IPA's  and  other  procompetitive  physician  joint  ventures.  Under  the  Southbank  defi- 
nition, an  IPA  will  not  qualify  as  an  "integrated  joint  venture"  if  it  accepts  payment 
on  a  fee-for-service  basis.  Instead,  the  IPA  must  agree  to  accept  fixed,  capitated 
fees — thus  becoming,  in  effect,  an  HMO  that  both  provides  services  and  insures 
against  excess  utilization.  In  order  to  calculate  capitated  fees,  the  IPA  must  have 
access  to  actuarial  data  used  by  insurance  companies.  But  physicians  do  not  ordi- 
narily have  access  to  this  sort  of  information,  and  acquiring  it  can  be  costly. 

The  most  significant  problem  with  the  Southbank  approach  is  that  it  fails  to  rec- 
ognize that  IPA's  can  offer  significant  efficiencies  even  without  financial  risk-shar- 
ing. Efficiencies  are  gained  from  joint  billing,  utilization  review,  quality  assurance, 
adherence  to  practice  guidelines,  and  the  like.  Further,  by  including  physicians  from 
throughout  a  payer's  service  area,  an  IPA  can  offer  payers  a  "new  product"  that  no 
individual  physician  could  offer — i.e.,  a  panel  of  physicians  available  to  provide  serv- 
ices to  all  of  the  payer's  insureds  or  enrollees.36  Indeed,  a  former  chief  of  the  Anti- 
trust Division  has  recognized  the  "substantial  procompetitive  benefits"  that  may  be 
achieved  through  "integration  that  falls  short  of  financial  participation  and  sharing 
of  risks": 

For  example,  integrative  efficiencies  can  be  realized  through  an  agree- 
ment among  physicians  to  give  up  some  of  their  freedom  in  setting  the 
terms  of  billing  and  treatment  in  order  to  reduce  transaction  costs  and  to 
offer  discount  fee  levels.  In  addition,  provider-controlled  PPO's  may  jointly 
market  their  venture  to  insurers  or  small  employers  unable  to  organize 
their  own  panels.  In  both  cases,  PPO's  can  generate  procompetitive  benefits 
despite  the  fact  that  financial  risk  is  not  shared. 3^ 

Contrary  to  the  assertions  of  antitrust  officials,  the  Southbank  approach  is  not  re- 
quired by  the  Supreme  Court's  decision  in  Arizona  v.  Maricopa  County  Medical  So- 
ciety.^^  Maricopa  involved  the  development  of  a  fee  schedule  by  a  medical  founda- 
tion consisting  of  70  percent  of  the  physicians  in  the  Phoenix  area.  The  Court  spe- 
cifically found  that  the  foundation  had  "substantial  power  in  the  market  for  medical 
services."  39  By  contrast,  the  agencies'  current  approach  condemns  any 
"unintegrated"  venture  in  which  physicians  agree  on  a  fee  schedule,  regardless  of 
the  venture's  size.^o 

In  considering  the  lawfulness  of  physician  joint  ventures  such  as  IPA's,  the  FTC 
and  DOJ  should  focus  on  the  size  of  the  IPA  and  the  nature  of  the  efficiencies  that 
it  offers,  rather  than  demanding  the  sharing  of  an  insurance-type  risk.  Without 
market  power,  an  IPA  cannot  coerce  any  payer  into  dealing  with  it  and  therefore 
cannot  harm  competition.  Further,  an  IPA  that  is  limited  in  size  has  a  strong  incen- 
tive to  exercise  selectivity — i.e.,  to  choose  the  highest  quality  physicians  that  it  can 
obtain  at  the  desired  fee  level.  The  physicians  in  the  IPA  therefore  share  incentives 
to  control  utilization  and  costs,  even  without  acting  as  insurers. 

An  IPA  is  a  "sham"  only  if  it  offers  no  significant  efficiencies.  But  efficiencies  can 
be  gained  from  joint  activities  other  than  direct  financial  risk-sharing  through  the 
acceptance  of  fixed,  capitated  fees.  Indeed,  physicians  who  commit  to  a  joint  pro- 
gram of  cost  containment  do  share  risk,  even  if  they  are  paid  on  a  fee-for-seryice 
basis.  For  the  venture  to  be  successful,  the  physicians  must  each  provide  services 
on  a  cost-effective  basis.  A  failure  to  do  so  will  reflect  poorly  not  only  on  the  venture, 
but  also  on  the  individual  physicians. 


36C/:  BMI,  supra,  441  U.S.  at  21-23. 

37  "Antitrust  in  the  Health  Care  Field:  Distinguishing  Resistance  from  Adaptation,"  Address 
by  Charles  F.  Rule,  Assistant  Attorney  General,  Antitrust  Division,  Department  of  Justice 
(March  11,  1988),  at  12-13. 

38  457  U.S.  332(1982). 
39 /d.  at  354  n.29. 

40  To  be  sure,  the  Court  in  Maricopa  did  use  language  similar  to  the  Southbank  definition  of 
"integrated  joint  venture"  at  one  point  in  its  opinion.  Specificallv,  the  Court  distinguished  a 
medical  foundation  established  by  hundreds  of  competing  doctors'  from  "partnerships  or  other 
joint  arrangements  in  which  persons  who  would  otherwise  be  competitors  pool  their  capital  and 
share  the  risks  of  loss  as  well  as  the  opportunities  for  profit."  457  U.S.  at  356.  But  this  dictum 
does  not  require  financial  risksharing  as  a  prerequisite  to  legality.  Rather,  it  merely  sets  forth 
one  example  of  a  type  of  venture  that  would  plainly  be  lawful. 

It  is  questionable  whether  Maricopa  would  be  decided  the  same  way  today.  Maricopa  was  de- 
cided by  a  sharply  divided  (4-3)  Court,  with  Justices  Blackmun  and  O'Connor  not  participating. 
Justice  Powell  wrote  a  strong  dissent  arguing  that  the  physicians'  agreement  on  a  fee  schedule 
was  comparable  to  the  agreement  on  prices  upheld  in  BMI.  Interestingly,  the  Ninth  Circuit 
panel  that  the  Supreme  Court  reversed  included  Judge,  now  Justice,  Kennedy.  See  643  F.2d 
553. 
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Once  again,  this  issue  could  be  addressed  by  an  unequivocal  public  statement  by 
antitrust  enforcement  agencies  that  they  will  not  take  action  against  physicians  who 
are  attempting  to  compete  by  creating  procompetitive  joint  ventures,  regardless  of 
whether  direct  financial  risk-sharing  is  involved.  However,  given  the  uncertainty  en- 
gendered by  previous  enforcement  actions,  the  AMA  beUeves  that  legislative  action 
may  be  necessary. 

Specifically,  the  AMA  is  proposing  in  the  legislation  set  forth  in  Appendix  A  that 
physician  networks  that  meet  appropriate  quahfications  should  be  free  to  establish 
fee  schedules  in  order  to  market  their  services  to  employers  and  other  third  party 
payers.  To  qualify  for  such  treatment,  the  network  should  include  no  more  than  20 
percent  of  the  total  number  of  physicians,  or  of  the  physicians  from  a  particular  spe- 
cialty, in  a  relevant  geographic  area.^i  In  addition,  the  network  should  have  at  least 
three  of  the  following  efficiency-enhancing  characteristics: 

•  The  network  follows  a  quality  assurance  program  that  regularly  reviews  the 
services  provided  by  IPA  members; 

•  network  members  adhere  to  a  defined  set  of  practice  parameters; 

•  .the  network  employs  practice  profiling,  outcomes  research  or  similar  techniques 
to  evaluate,  critique  and  improve  the  performance  of  its  members. 

•  the  network  is  responsible  for  billing  and  collecting  fees  for  the  services  of  mem- 
bers; 

•  network  members  contribute  a  pro  rata  portion  of  the  network's  total  equity 
capitalization; 

•  network  members  share  the  risk  of  overutilization  of  services,  through  capita- 
tion payments  or  withholding  of  a  percentage  of  payments. 

Physician  networks  that  meet  the  20  percent  rule  and  satisfy  at  least  three  of 
these  criteria  should  be  permitted  to  engage  in  joint  pricing  and  negotiations  with- 
out fear  of  liability  under  section  1  of  the  Sherman  Act  or  section  5  of  the  FTC  Act. 
Networks  that  fall  short  of  the  statutory  criteria  should  generally  be  analyzed  under 
the  rule  of  reason.  Only  those  networks  that  involve  physicians  with  market  power 
who  have  engaged  in  no  significant  integration  of  their  practices — but  who  neverthe- 
less agree  on  prices — should  be  treated  as  unlawful  per  se. 

III.  THE  ANTITRUST  LAWS  SHOULD  NOT  PROHIBIT  PHYSICIANS  FROM  FORMING  NEGO- 
TIATING GROUPS  OF  REASONABLE  SIZE  TO  BARGAIN  COLLECTIVELY  WITH  MARKET 
DOMINANT  PAYERS 

The  AMA's  third  proposal  is  that  physicians  in  a  community  in  which  there  is  a 
payer  or  coalition  of  payers  with  market  power  should  be  permitted  to  form  a  nego- 
tiating group  to  bargain  collectively  with  the  payer.  The  AMA  proposes  that  the  ne- 
gotiating group  be  limited  in  size  to  no  more  than  a  fixed  percentage — for  example, 
20  percent — of  the  physicians  in  the  community  or  in  any  specialty. 

A. 

The  issue  of  buyer-side  market  power  in  health  care  is  a  timely  and  important 
one.  Already,  in  many  states,  the  market  for  health  insurance  and  other  forms  of 
health  care  financing  is  dominated  by  a  single  large  payer  such  as  a  Blue  Cross  and 
Blue  Shield  plan.42  Typically,  in  addition  to  a  dominant  payer,  there  are  many 
smaller  payers  such  as  self-insured  health  benefits  plans  offered  by  employers. 

Current  proposals  for  health  care  reform,  if  enacted,  are  likely  to  result  in  a  sig- 
nificant increase  in  concentration  in  health  care  financing  markets.  For  example, 
the  "single  payer"  or  "Canadian  system"  approach  calls  for  a  single  monopsonistic 


41  In  this  regard,  the  draft  legislation  provides  that  the  percentage  of  physician  participation 
in  a  health  plan  should  be  determined  by  including  in  the  numerator  the  number  of  physicians 
who  participate  in  the  network,  and  including  in  the  denominator  the  sum  of  the  total  number 
of  physicians  participating  in  each  health  plan  in  the  market.  This  method,  which  Justice  De- 
partment officials  have  referred  to  in  speeches,  adjusts  for  the  overcounting  of  market  share 
that  otherwise  results  when — as  is  often  the  case — -physicians  participate  in  multiple  plans.  See 
"Antitrust  Enforcement  Pohcy  and  the  Treatment  or  Horizontal  Price  Restraints:  Lessons  for  the 
Health  Care  Industry,"  Address  by  James  F.  Rill,  Assistant  Attorney  General,  Antitrust  Divi- 
sion, Dept.  of  Justice,  at  10  n.3  (Feb.  15,  1991). 

42  M.  Pauly,  Competition  in  Health  Insurance  Markets,  51  Law  &  Contemp.  Prob.  237,  242- 
43(1988). 
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purchaser  that  procures  medical  services  on  behalf  of  all  citizens. ^3  Even  so-called 
managed  competition"  approaches  foster  the  creation  of  large  purchasing  coopera- 
tives and  the  operation  of  "relatively  few  managed  care  organizations  in  each  geo- 
graphic area."  44  Although  these  proposals  differ  greatlv  in  their  particulars,  they 
share  the  underlying  goal  of  encouraging  payers — as  the  Alston  court  put  it  in  a 
somewhat  different  context — to  "use  the  clout  of  their  consumer  base  to  drive  down 
health  care  service  fees."  45 

As  a  matter  of  economics,  the  exercise  of  monopsony  power  by  large  payers  or  coa- 
litions of  payers  should  cause  as  much  concern  as  anticompetitive  conduct  on  the 
part  of  providers.  "[I]t  is  bedrock  economic  theory  that  powerful  buyers,  whether 
acting  individually,  as  a  monopsonist,  or  in  collusion  with  other  buyers  are  capable 
of  causing  the  same  economic  harm  that  the  antitrust  laws  are  designed  to  pre- 
vent." 46  In  the  health  care  context,  the  exercise  of  monopsony  power  by  large  payers 
can  be  expected  to  result  in  deteriorations  of  quality  and  access,  including  "long 
waits,  a  slow  rate  of  technical  progress,  and  contrived  shortages  of  useful  care."  47 

To  date,  however,  antitrust  officials  have  taken  a  benign  view  of  the  monopsony 
power  exercised  by  large  third  party  payers.  Indeed,  they  nave  sometimes  suggested 
that  buyer-side  purchasing  power  in  health  care  may  be  desirable  because  it  drives 

E rices  down.  This  position  represents  "nothing  less  than  a  frontal  assault  on  the 
asic  policy  of  the  Sherman  Act."  48  The  antitrust  laws  embody  the  principle  that 
competition  alone  must  be  relied  upon  to  determine  what  is  an  appropriate  price. 
Current  antitrust  enforcement  policy  is  therefore  both  discriminatory  to  physi- 
cians and  inconsistent  on  its  own  terms.  More  importantly,  however,  this  policy 
stands  as  an  obstacle  to  the  development  of  a  rational  and  just  system  of  health 
care. 

B. 

In  markets  in  which  a  payer  or  coalition  of  payers  acquires  a  dominant  market 
share,  the  exercise  of  some  countervailing  strength  by  physicians  is  not  anticompeti- 
tive and  should  not  subject  the  physicians  to  antitrust  prosecution.  The  AMA  is 
therefore  proposing  that  physicians  faced  wath  dominant  payers  (e.g.,  35  percent  or 
greater  market  share)  should  be  permitted  to  form  negotiating  groups  of  reasonable 
size  (e.g.,  20  percent  of  the  physicians  in  the  community  or  in  any  specialty)  to  bar- 
gain collectively  with  the  dominant  payer.  A  payer  should  be  treated  as  a  dominant 
Kayer  if  it  covers  at  least  35  percent  of  the  individuals  who  are  covered  by  private 
ealth  insurance  in  any  relevant  geographic  market.49 


43  See,  e.g.,  D.  Himmelstein  &  S.  Woolhandler,  A  National  Health  Program  for  the  United 
States:  A  Physicians'  Proposal,  320  New  Eng.  J.  Med.  102  (1989). 

44  A.  Enthoven  &  R.  Kronick,  Universal  Health  Insurance  Through  Incentives  Reform,  265 
J.A.M.A.  2532  (1991);  A.  Enthoven  &  R.  Kronick,  A  Consumer-Choice  Health  Plan  for  the  1990's: 
Universal  Health  Insurance  in  a  System  Designed  to  Promote  Quality  and  Economy,  320  New 
Eng.  J.  Med.  29  (1989).  See  generally  J.  Gaffney,  S.  Browning,  &  E.  Hirshfeld,  Proposals  to  Re- 
form the  U.S.  Health  Care  System:  A  Critical  Review,  1  Health  Econ.  181  (1992). 

*^United  States  v.  Alston,  supra,  974  F.2d  at  1214;  cf  "The  Role  of  Antitrust  in  Improving 
and  Reforming  the  Health  Care  System,"  Address  by  Kevin  J.  Arquit,  Director,  Bureau  of  Com- 
petition, Federal  Trade  Commission  (October  15,  1992),  at  4  ("The  core  concept  of  the  system- 
wide  reforms  being  proposed  in  the  current  debate  on  health  care  costs  *  *  *  is  some  form  of 
managed  care,  relying  in  part  on  the  purchasing  power  of  prepaid  health  plans  to  negotiate  ag- 
gressively for  lower  prices."). 

46  R.  Blair  &  J.  Harrison,  Cooperative  Buying,  Monopsony  Power,  and  Antitrust  Policy,  86 
Northwestern  Univ.  L.  Rev.  331,  331  (1992);  see  Vogel  v.  American  Society  of  Appraisers,  744 
F.2d  598,  601  (7th  Cir.  1954)  (Posner,  J.)  ("[m]onopoly  and  monopsony  are  symmetrical  distor- 
tions of  competition  from  an  economic  standpoint.");  see  also  H.  Hovencamp,  Economics  and  Fed- 
eral Antitrust  Law,  sec.  1.2,  at  17  (1985)  ("monopsony  can  impose  social  costs  on  society  similar 
to  those  caused  by  monopoly");  M.  Pauly,  Monosony  Power  in  Health  Insurance:  Thinking 
Straight  While  Standing  on  Your  Head,  6  J.  Health  Econ.  73,  73  (1987)  {"monopsony  may  have 
seriously  adverse  consequences  for  overall  economic  efficiency,  whatever  it  does  to  price  and  ex- 
penditure levels"). 

47  M.  Pauly,  Competition  in  Health  Insurance  Markets,  51  Law  &  Contemp.  Probs.  237,  260 
(1989).  The  monopsony  problem  has  been  addressed  in  a  number  of  antitrust  cases.  The  leading 
case  is  Mandeville  Island  Farms  v.  American  Crystal  Sugar  Co.,  334  U.S.  219  (1948).  See  also 
United  States  v.  Griffith,  334  U.S.  100  ( 1949);  National  Macaroni  Mfg.  Assoc,  v.  FTC,  345  F.2d 
421  (7th  Cir.  1965);  United  States  v.  Rice  Growers  Assoc,  1986-2  Trade  Cas.  (CCH)  para.  67,288 
(E.D.  Cal.  1986);  United  States  v.  V.C.  Itch  &  Co.,  1982-83  Trade  Cas.  (CCH)  para.  65,010  (W.D. 
Wash.  1982). 

48  See,  e.g..  National  Society  of  Professional  Engineers  v.  United  States,  435  U.S.  679,  695 
(1978). 

■•sThe  35  percent  figure  was  cited  by  the  Justice  Department  in  a  1986  business  review  letter 
that  considered  the  level  at  which  a  group  purchasing  cooperative  might  be  able  to  exercise  mo- 
nopsony power.  See  Gulf  Wine  &  Spirit  Shippers'  Council,  Inc.,  B.R.L.  8&-7  (response  letter). 
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The  exercise  of  countervailing  power  by  physicians  in  negotiations  with  dominant 
payers  should  not  raise  significant  competitive  concerns.  A  physician  group  that 
lacks  market  power  cannot  coerce  a  monopsonistic  payer  into  raising  its  fees.  If  the 
two  sides  cannot  reach  agreement,  the  payer  will  simply  obtain  services  from  other 
physicians.  And,  because  of  the  payer's  market  strength,  the  physicians  will  face  a 
strong  incentive  to  offer  attractive  terms. 

Indeed,  allowing  physicians  to  engage  in  collective  conduct  is  both  necessary  and 
appropriate.  First,  far  from  undermining  competition,  such  collective  conduct  should 
improve  the  competitive  functioning  of  the  system.  By  providing  a  "check"  on  the 
payer's  monopsony  power,  such  conduct  will  help  to  counteract  the  "distortions  of 
competition"  that  monopsony  may  otherwise  produce. 50  In  the  health  care  context, 
such  distortions  would  include  deteriorations  in  the  quality  of  and  access  to  care.si 

Physicians  acting  collectively  can  combat  such  distortions  by  acting  as  representa- 
tives of  their  patients'  interests.  In  this  regard,  it  is  far  too  simplistic  to  suppose 
that  payers  act  as  "consumers'  surrogates."  52  The  interests  of  payers  and  patients 
diverge  in  significant  respects.  Payers  aim  to  control  utilization  and  cost.  Patients 
care  about  costs  too,  but  they  also  have  an  intense  interest  in  obtaining  medical 
services  of  high  quality  and  in  maintaining  a  choice  of  physicians.  Through  collec- 
tive action,  physicians  can  help  minimize  the  harmful  effects  of  monopsony  on  pa- 
tients' interests. 

Second,  by  permitting  physicians  to  join  together  in  negotiating  groups  of  reason- 
able size,  significant  transactional  efiiciencies  could  also  be  achieved.  Large  payers 
could  obtain  a  panel  of  physicians  by  negotiating  with  a  few  groups,  rather  than 
with  hundreds  of  individual  physicians.  Physician  groups  would  compete  vigorously 
to  obtain  the  large  payer's  contract.  They  might  also  be  encouraged  to  integrate 
their  practices  by  forming  IPA's  or  other  procompetitive  joint  ventures. 

Finally,  physicians  confronted  with  large  aggregations  of  purchasing  power 
should — in  the  words  of  the  Alston  court — be  "entitled  to  take  some  joint  action"  in 
order  to  "level  the  bargaining  imbalance."  53  It  is  simply  inequitable  to  encourage 
concentration  on  the  purchasing  side  of  medical  services  transactions,  while  prohib- 
iting collective  bargaining  on  the  providers'  side.  As  one  commentator  has  stated, 
"good-faith  collective  bargaining"  ought  to  be  "the  monopsonist's  duty."  54 

In  this  regard,  physicians  today  face  a  situation  comparable  to  those  historical  cir- 
cumstances in  which  antitrust  reforms  have  been  enacted.  Consider,  for  example, 
the  following  passage  from  the  legislative  history  of  the  Capper-Volstead  Act,55  a 
statute  that  created  a  partial  antitrust  exemption  for  agricultural  cooperatives: 

The  farmers  are  not  asking  a  chance  to  oppress  the  public,  but  insist  that 
they  should  be  given  a  fair  opportunity  to  meet  business  conditions  as  they 
exist — a  condition  that  is  very  unfair  under  the  present  law.  Whenever  a 
farmer  seeks  to  sell  his  products  he  meets  in  the  market  place  the  rep- 
resentatives of  vast  aggregations  of  organized  capital  that  largely  determine 
the  price  of  his  products.  Personally  he  has  very  little  if  anything  to  say 
about  the  price.  If  he  seeks  to  associate  himself  with  his  neighbors  for  the 
purpose  of  collectively  negotiating  for  a  fair  price,  he  is  threatened  with 
prosecution. 56 

Like  the  farmers  in  the  early  part  of  this  century,  physicians  today  compete  as  indi- 
viduals or  small  groups  in  a  highly  atomized  seller's  market.  Their  services  are  paid 
for  by  "vast  aggregations  of  organized  capital" — powerful  third  party  payers  who  are 
likely  to  grow  still  larger  in  the  context  of  health  care  reform.  Under  current  anti- 
trust policy,  however,  physicians  who  attempt  to  join  together  to  bargain  collectively 
with  a  powerful  payer  are  "threatened  with  prosecution." 

This  state  of  afi"airs  is  bad  for  physicians,  bad  for  patients,  and  bad  for  the  effi- 
cient delivery  of  health  care  in  America.  Fairness  dictates  that  physicians  dealing 
with  market  dominant  payers  should  be  permitted  to  assert  some  countervailing 
strength.  The  legislation  attached  as  Appendix  A  would  achieve  this  result. 


soVogel,  supra,  744  F.2d  at  601. 
51 M.  Pauly,  supra  n.  42,  at  260. 
62  K.  Arquit,  supra  n.  44,  at  5. 

53  974  F.2d  at  1214. 

54  R.  Pfizenmayer,  Antitrust  Law  and  Collective  Physician  Negotiations  with  Third  Parties: 
The  Relative  Value  Guide  Object  Lesson.  7  J.  Health  Politics,  Policy  &  L.  128,  151  (1982). 

55  15U.S.C.  sec.  17. 

56H.R.  Rep.  No.  24,  67th  Cong.,  1st  Sess.  2  (1921)  (quoted  in  1  P.  Areeda  &  D.  Turner,  Anti- 
trust Law  para.  228,  at  186  n.34  (1978)). 
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IV.  THE  ANTITRUST  LAWS  SHOULD  NOT  PROHIBIT  PHYSICIANS  AFFILIATED  WITH  A  MAN- 
AGED CARE  PLAN  FROM  COLLECTIVELY  PROVIDING  THEIR  INPUT  ON  MEDICAL  REVIEW 
CRITERIA,  QUALITY  ASSURANCE  PROGRAMS,  AND  OTHER  FINANCL\L  AND  ADMINISTRA- 
TIVE DECISIONS  OF  THE  PLAN 

As  noted  above,  managed  care  plans  are  taking  aggressive  action  to  control  costs. 
Current  legislative  proposals  envision  a  system  of  managed  competition  in  which 
the  power  of  these  plans  would  be  even  greater.^?  While  cost  control  is  a  desirable 
objective,  excessive  cost  cutting  can  result  in  a  refusal  to  pay  for  medically  nec- 
essary services  or  in  an  unreasonable  reduction  in  the  quality  of  care  received  by 
plan  enrollees.  Either  result  is,  of  course,  directly  contrary  to  the  interests  of  pa- 
tients. 

The  AMA  believes  that  the  most  effective  way  of  sensitizing  managed  care  plans 
to  the  impact  on  patients  of  their  decisions  regarding  coverage,  medical  policies,  and 
reimbursement  is  to  give  physicians  a  voice  in  those  decisions.  Physicians  are  rep- 
resentatives of  the  interests  of  patients  in  quality  of  and  access  to  care.  As  such, 
they  provide  a  unique  perspective  that  can  assist  managed  care  plans  in  formulating 
and  implementing  policies.  While  all  decisions  must  ultimately  be  made  by  the 
plans  themselves,  physicians  affiliated  with  the  plans  should  be  encouraged  to  pro- 
vide their  collective  input  on  such  decisions. 

To  this  end,  the  AMA  is  proposing  the  Managed  Care  Improvement  Act  of  1993 
(copy  attached  as  Appendix  B).  The  Act  would  require  managed  care  plans  to  estab- 
lish committees  of  physicians  that  would  advise  management  on  medical  review  cri- 
teria, quality  assurance  programs,  grievance  mechanisms,  and  certain  financial  and 
administrative  matters.  It  would  also  authorize  physicians  affiliated  with  a  plan  to 
provide  their  collective  input  on  these  and  other  matters— as  long  as  no  boycott  was 
threatened  or  engaged  in. 

If  physicians  are  to  be  encouraged  to  serve  on  committees  advising  managed  care 
plans  and  otherwise  to  provide  their  collective  views  to  such  plans,  they  must  be 
assured  of  immunity  from  the  antitrust  laws  where  they  have  acted  in  good  faith. 
Such  immunity  is  necessitated  by  cases  in  which  well  meaning  physicians  have  be- 
come embroiled  in  protracted  antitrust  litigation  for  attempting  to  formulate 
thoughtful  medical  policies.58  It  is  also  necessitated  by  physician  reluctance  to  en- 
gage in  any  sort  of  collective  conduct  as  a  result  of  a  number  of  well  publicized  cases 
in  which  physicians  have  been  held  liable  for  such  action.59  Accordingly,  the  Act  in- 
cludes a  provision  immunizing  from  the  antitrust  laws  collective  input  to  managed 
care  plans  by  physicians  affiliated  with  these  plans  if  the  physicians  act  in  good 
faith  and  do  not  threaten  a  boycott. 

The  AMA  submits  that  antitrust  immunity  for  physicians  in  these  circumstances 
is  sound  policy.  Collective  presentation  of  physicians'  views  to  payers,  including 
views  on  reimbursement  matters,  does  not  violate  the  antitrust  laws  as  long  as  the 
presentations  are  not  accompanied  by  a  threat  of  boycott.eo  Statutory  immunity 
would  simply  enable  physicians  to  avoid  the  debilitating  costs  of  plenary  antitrust 
litigation  and  would  thus  encourage  them  to  participate  in  decision-making  by  man- 
aged care  plans.  Accordingly,  the  AMA  respectfully  requests  that  federal  antitrust 
agencies  support  the  immunity  provisions  of  the  Managed  Care  Improvement  Act 
of  1993. 

CONCLUSION 

America's  health  care  delivery  system  stands  on  the  threshold  of  major  change. 
The  AMA  supports  reforms  that  will  improve  the  cost-effectiveness  of  care  and  that 
will  provide  access  to  care  for  the  uninsured.  If  these  reforms  are  to  work,  however, 
they  must  be  accompanied  by  modifications  in  the  antitrust  laws— or  at  least  in  cur- 
rent enforcement  policies— to  permit  a  meaningful  physician  role  in  negotiations 
with  payers.  Such  modifications  are  essential  if  the  antitrust  laws  are  truly  to  serve 
as  a  patient  welfare  prescription. 


68See  eg  Schachar  v.  American  Academy  of  Ophthalmology  870  F.2d  397  (7th  Cir.  1989); 
Marresse  v.  American  Academy  of  Orthopaedic  Surgeons,  977  F.2d  585  (7th  Cir.  1992)  (text  in 
WESTLAW);  Koefoot  v.  American  College  of  Surgeons,  1987-1  Trade  Cases  para.  67,508  (N.D. 

69 See  eg    Alston   supra.  974  F.2d  1206;  Patrick  v.  Burget,  486  U.S.  94  (1988);  Weiss  v,  York 
Hospital.  745  F.2d  986  (3d  Cir.  1984). 
^Michigan  State  Medical  Society,  101  F.T.C.  191  (1983). 
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Appendix  A 

Physician-Health  Plan  Negotiations  Act 

Section  1.  Short  Title.  This  Act  may  be  cited  as  the  "Physician-Health  Plan  Nego- 
tiations Act  of  1993." 

Section  2.  Policy  and  Intent.  It  shall  be  the  policy  of  the  United  States  to  encour- 
age the  formation  of  cooperative  physician  networks  for  the  purpose  of  contracting 
for  and  delivering  efficient  and  high  quality  medical  services.  The  intent  of  this  Act 
is  to  facilitate  negotiations  by  physician  networks  with  health  plans  such  as  indem- 
nity health  insurance  plans,  health  maintenance  organizations,  preferred  provider 
organizations,  managed  care  plans,  self-insured  employee  benefit  plans,  and  other 
third  party  payment  programs.  It  is  the  further  intent  of  this  Act  to  encourage  input 
by  networks  of  physicians  into  the  administration,  coverage  and  payment  policies 
of  such  health  plans.  This  Act  shall  not  be  construed  as  restricting  or  prohibiting 
any  physician  arrangements  or  activities  that  are  otherwise  permissible  under  the 
federal  antitrust  laws  or  the  law  of  any  State. 

Section  3.  Collective  Development  and  Presentation  of  Position  Statements. 

(a)  Networks  of  independently  practicing  physicians  that  satisfy  the  criteria  set 
forth  in  subsection  (b)  shall  be  permitted  collectively  to  develop  and  present  position 
statements  to  health  plans,  notwithstanding  anything  in  the  antitrust  laws  or  the 
law  of  any  State  to  the  contrary.  Such  position  statements  may  include: 

(1)  Cost  data  in  support  of  a  request  to  modify  a  health  plan's  fee  schedule; 

(2)  Suggestions  as  to  specific  proposed  reimbursement  levels;  and 

(3)  Proposals  regarding  payment  procedures,  utilization  review,  administrative  re- 
quirements, coverage  issues  and  other  aspects  of  the  operations  of  the  health 
plan. 

The  physicians  may  select  an  agent  (such  as  a  consultant,  attorney,  medical  society, 
or  other  such  person  or  entity)  for  purposes  of  developing  and  presenting  such  posi- 
tion statements. 

(b)  To  qualify  for  the  legal  protection  set  forth  in  subsection  (a),  physician  net- 
works that  collectively  develop  or  present  position  statements  shall — 

(1)  Permit  any  individual  physician  in  the  network  to  negotiate  and  enter  into  in- 
dividual arrangements  with  any  health  plan  (including  the  plan  to  which  a 
position  statement  is  submitted); 

(2)  Permit  any  individual  physician  in  the  network  to  enter  into  arrangements 
with  other  physician  networks  for  purposes  of  negotiating  arrangements  with 
any  health  plan; 

(3)  Not  exchange  information  among  independently  practicing  physicians  in  the 
network  concerning  their  usual  charges,  except  on  an  aggregate  or  composite 
basis  that  does  not  reveal  the  charges  of  any  individual  physician;  and 

(4)  Not  boycott  or  threaten  a  boycott  of  health  plans  that  do  not  accept  the  pro- 
posals made  by  the  physicians. 

Section  4.  Negotiations  with  Dominant  Health  Plans. 

(a)  Physicians  shall  be  permitted  to  form  one  or  more  Dominant  Health  Plan  Ne- 
gotiating Networks  for  purposes  of  negotiating  and  entering  into  contracts  with  a 
health  plan  that  has  market  dominance.  A  health  plan  shall  be  found  to  have  mar- 
ket dominance  if  the  plan  covers  at  least  thirty  five  percent  (35  percent)  of  the  indi- 
viduals who  are  covered  by  private  health  insurance  in  any  relevant  geographic 
market. 

(b)  Dominant  Health  Plan  Negotiating  Networks  will  be  subject  to  the  following 
restrictions: 

(1)  The  network  shall  include  no  more  than  twenty  percent  (20  percent)  of  the 
physicians  and  no  more  than  twenty  percent  (20  percent)  of  the  specialists  in 
the  relevant  geographic  market.  Notwithstanding  the  foregoing  hmitation,  the 
network  may  include  at  least  two  specialists  or  groups  in  each  specialty  in 
a  relevant  geographic  market,  provided  that  the  network  includes  physicians 
from  at  least  three  specialties. 
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(2)  The  network  shall  limit  its  activities  to  negotiations  with  dominant  health 
plans. 

(3)  Physicians  participating  in  the  network  shall  not  exchange  information  con- 
cerning their  usual  charges  or  any  other  charges  unrelated  to  the  dominant 
health  plan  with  which  the  network  is  negotiating,  except  on  an  aggregate  or 
composite  basis  that  does  not  reveal  the  charges  of  any  individual  physician; 
and 

(4)  Physicians  participating  in  the  network  shall  be  free  to  adopt  whatever  ar- 
rangements they  may  desire  with  non-dominant  health  plans. 

Section  5.  Qualified  Independent  Practice  Networks. 

(a)  Physicians  may  form  QuaHfied  Independent  Practice  Networks  ("QIPN's")  in 
accordance  with  the  requirements  set  forth  herein.  Any  QIPN  which  satisfies  the 
conditions  set  forth  herein,  together  with  all  of  its  members,  shall  be  conclusively 
deemed  to  be  a  single  entity  for  antitrust  purposes.  Neither  the  formation  of,  nor 
the  activities  of,  a  qualifying  QIPN  and  its  members  shall  be  found  to  be  a  contract, 
combination  or  conspiracy  in  restraint  of  trade  under  Section  1  of  the  Sherman  Act 
or  an  unfair  method  of  competition  under  section  5  of  the  Federal  Trade  commission 
Act. 

(b)  In  order  to  qualify  as  a  QIPN,  a  physician  network  must  satisfy  the  following: 

(1)  The  total  number  of  physicians  participating  in  the  network  shall  not  exceed 
twenty  percent  (20  percent)  of  the  physicians  in  the  relevant  geographic  mar- 
ket; 

(2)  The  total  number  of  physicians  from  a  particular  specialty  participating  in  the 

network  shall  not  exceed  twenty  percent  (20  percent)  of  the  specialists  in  the 
relevant  geographic  market,  except  that  the  network  may  include  at  least  two 
specialists  or  groups  in  each  specialty; 

(3)  The  network  shall  either  include  or  have  entered  into  arrangements  with  phy- 
sicians from  at  least  three  specialties; 

(4)  Any  network  that  is  not  a  party  to  a  service  contract  with  at  least  one  health 

plan  for  a  period  of  at  least  one  hundred  eighty  consecutive  days  shall  be  ter- 
minated; 

(5)  The  network  shall  not  enter  into  any  arrangement  with  any  health  plan  that 
limits  the  ability  of  the  network  to  contract  with  any  competing  health  plans 
unless  the  network  represents  fewer  than  ten  percent  ( 10  percent)  of  the  phy- 
sicians and  fewer  than  ten  percent  ( 10  percent)  of  the  members  of  each  spe- 
cialty "in  the  relevant  geographic  market; 

(6)  The  network  must  file  an  application  with  the  Secretary  showing  the  organi- 

zational structure  of  the  network,  the  initial  members  of  the  network,  and 
compliance  with  each  of  the  requirements  of  this  section. 

(c)  In  order  to  be  qualified  under  this  section,  a  physician  network  must  satisfy 
at  least  three  of  the  following  criteria: 

(1)  The  network  will  adopt  practice  parameters  that  will  be  followed  by  its  mem- 

bers in  providing  services; 

(2)  The  network  will  adopt  and  follow  a  quality  assurance  ("QA")  program  that 
regularly  reviews  all  of  the  services  provided  by  members  of  the  network; 

(3)  Each  of  the  members  of  the  network  will  contribute  a  pro  rata  portion  of  the 
total  equity  capitalization  of  the  QIPN; 

(4)  The  network  will  be  responsible  for  billing  and  collecting  fees  for  the  services 
of  the  members  of  the  network; 

(5)  The  members  of  the  network,  through  capitation  payments,  risk  sharing  with- 

holds, or  other  such  mechanisms,  will  share  the  risk  of  overutilization  of  serv- 
ices; 

(6)  The  network  will  employ  practice  profiling,  outcomes  research  or  similar  tech- 

niques to  evaluate,  critique  and  improve  the  performance  of  each  of  the  mem- 
bers of  the  network. 

(d)  For  purposes  of  subsections  (b)  and  (c),  in  determining  the  percentage  of  physi- 
cians in  a  relevant  geographic  market  who  participate  in  a  physician  network,  the 
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numerator  shall  consist  of  the  number  of  physicians  who  participate  in  the  network 
and  the  denominator  shall  consist  of  the  sum  of  the  total  numbers  of  physicians  par- 
ticipating in  each  health  plan  in  the  relevant  geographic  market  (so  that  in  a  mar- 
ket in  which  all  the  physicians  participate  in  four  health  plans,  each  plan  would 
represent  25  percent  of  the  physicians  in  the  market).  In  determining  the  percent- 
age of  physicians  of  a  particular  specialty  in  a  relevant  geographic  market  who  par- 
ticipate in  a  physician  network,  the  numerator  shall  consist  of  the  number  of  physi- 
cians in  that  specialty  who  participate  in  the  network  and  the  denominator  shall 
consist  of  the  sum  of  the  total  numbers  of  physicians  in  that  specialty  participating 
in  each  health  plan  in  the  relevant  geographic  market. 

(e)  By  January  1,  1994,  the  Secretary  shall  establish  application  forms  for  QIPN's 
which  will  enable  applicants  to  demonstrate  compliance  with  each  of  the  require- 
ments set  forth  herein.  Such  applications  shall  be  filed  with  the  Secretary  at  least 
thirty  days  prior  to  commencing  operations  and  every  five  years  thereafter.  The  Sec- 
retary shall  have  thirty  days  following  its  receipt  of  an  application  to  determine 
whether  the  applicant  complies  with  each  of  the  requirements  of  this  section.  If  the 
Secretary  determines  that  an  applicant  does  not  meet  the  qualifications  of  this  sec- 
tion, the  Secretary  shall  inform  the  applicant  in  writing  within  thirty  days  of  the 
date  of  the  application  of  the  specific  reasons  why  the  applicant  does  not  comply 
with  this  section.  If  the  Secretary  does  not  inform  the  applicant  of  its  rejection  of 
the  application  within  thirty  days,  the  applicant  shall  be  conclusively  deemed  to 
qualify  as  a  QIPN  under  this  section. 

Section  6.  Other  Physician  Networks.  The  Secretary  shall,  by  January  1,  1994, 
promulgate  regulations  establishing  a  process  whereby  physician  networks  other 
than  QIPN's  may  apply  to  the  Secretary  for  a  finding  that  the  network's  formation 
and  operations  shall  be  conclusively  deemed  lawful  under  the  antitrust  laws.  The 
regulations  shall  specify  criteria  that  the  Secretary  shall  consider  prior  to  taking  ac- 
tion on  such  applications.  Such  regulations  shall  be  promulgated  in  accordance  with 
the  federal  Negotiated  Rulemaking  Act  of  1990,  5  U.S.C.  section  581  et  seq.  The  Sec- 
retary shall  include  representatives  of  national  physician  organizations  in  the  nego- 
tiated rulemaking  proceedings. 

Section  7.  Definitions.  Specific  terms  in  this  Act  shall  be  defined  as  follows: 

(a)  Health  Plan.  "Health  plan"  shall  mean  any  indemnity  health  insurance  plan, 
health  maintenance  organization,  preferred  provider  organization,  managed  care 
plan,  self-insured  employee  benefit  plan,  or  other  third  party  payment  program  that 
provides  reimbursement  on  behalf  of  persons  covered  by  the  plan  for  the  expense 
of  obtaining  health  care  services  or  that  directly  provides  health  care  services  in  re- 
turn for  premiums  paid  on  behalf  of  covered  individuals. 

(b)  Specialty.  "Specialty"  shall  mean  one  of  the  following  areas  of  medical  practice: 
Allergy  and  Immunology,  Anesthesiology,  Colon  and  Rectal  Surgery,  Dermatology, 
Emergency  Medicine,  Family  Practice,  Internal  Medicine,  Neurological  Surgery, 
Neurology,  Nuclear  Medicine,  Obstetrics-Gynecology,  Ophthalmology,  Orthopaedic 
Surgery,  Otolaryngology,  Pathology,  Pediatrics,  Physical  Medicine  and  Rehabilita- 
tion, Plastic  Surgery,  Preventive  Medicine,  Psychiatry,  Radiology,  Surgery,  Thoracic 
Surgery,  and  Urology. 

(c)  Specialist.  "SpeciaUst"  shall  mean  any  physician  licensed  by  a  State  to  practice 
medicine  who  is  Board-certified  or  Board-eligible  in  one  or  more  specialties. 

(d)  Secretary.  "Secretary"  shall  mean  the  Secretary  of  the  United  States  Depart- 
ment of  Health  and  Human  Services. 

Section  8.  Regulations.  The  Secretary  may  promulgate  regulations  to  implement 
the  requirements  of  this  Act.  All  such  regulations  shall  be  promulgated  in  accord- 
ance with  the  federal  Negotiated  Rulemaking  Act  of  1990,  5  U.S.C.  section  581  et 
seq.  The  Secretary  shall  include  representatives  of  national  physician  organizations 
in  the  negotiated  rulemaking  proceedings. 

Section  9.  Preemption.  The  provisions  of  this  Act  shall  supersede  any  and  all  fed- 
eral and  state  laws,  including  antitrust  and  trade  regulation  laws,  that  might  re- 
strict, impose  liability  for,  or  otherwise  limit  physicians,  physician  networks.  Domi- 
nant Health  Plan  Negotiating  Networks,  or  QIPN's  from  operating  in  accordance 
with  this  Act  and  any  regulations  promulgated  hereunder. 
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Appendix  B 

Managed  Care  Improvement  Act  of  1993 
Section  1.  Short  Title. 
This  Act  may  be  cited  as  the  "Managed  Care  Improvement  Act  of  1993." 

Section  2.  Policy. 

It  shall  be  the  policy  of  the  United  States  to: 

(A)  require  Managed  Care  Plans  to  establish  committees  through  which  physi- 
cians who  contract  with  such  Plans  may  provide  advice  and  recommendations  with 
respect  to  the  Plans'  medical  review  criteria,  quality  assurance  programs,  grievance 
mechanisms,  and  certain  financial  and  administrative  matters; 

(B)  protect  from  retaliation  physicians  who  in  good  faith  provide  such  advice  and 
recommendations  to  Plans;  and 

(C)  immunize  from  antitrust  liabilitv  physicians  who  participate  in  good  faith  in 
various  collective  activities  related  to  tne  purposes  of  this  Act. 

Section  3.  Definitions. 

(A)  Affiliated  With.  The  term  "affiliated  with"  means  under  agreement,  either  by 
written  contract  or  otherwise,  to  provide  services  to  participants  in  a  Managed  Care 
Plan. 

(B)  Managed  Care.  The  term  "managed  care"  means  the  systems  or  techniques 
generally  used  by  public  or  private  third-party  payers  or  their  agents  to  affect  access 
to  and  control  payment  for  health  care  services. 

(C)  Managed  Care  Plan.  The  term  "Managed  Care  Plan"  or  "Plan"  means  any 
public  or  private  organization  that  utilizes  managed  care  systems  or  techniques. 
This  term  includes,  but  is  not  limited  to,  health  maintenance  organizations  and  pre- 
ferred provider  organizations.  It  does  not  include  hospitals. 

(D)  Participant.  The  term  "participant"  means  any  individual  for  whom  a  Plan  is 
responsible  for  providing  health  care  or  health  care  coverage. 

Section  4.  Committees. 

(A)  Establishment  of  Committees. 

Every  Managed  Care  Plan  affecting  interstate  commerce  shall  establish,  in  addi- 
tion to  any  other  committee  that  the  Plan  may  establish,  (Da  Medical  Review  Com- 
mittee, (2)  a  Quality  Assurance  Committee,  (3)  a  Grievance  Committee,  and  (4)  a 
Financial  and  Administrative  Matters  Committee. 

(B)  Purpose  and  Function  of  Committees. 

Each  Committee  established  under  subsection  (A)  of  this  Section  shall  be  con- 
sulted by,  and  shall  advise,  the  Managed  Care  Plan  on  the  issues  for  which  it  has 
responsibility  under  subsection  (C)  of  this  Section.  The  Plan  shall  take  into  account 
any  advice  or  recommendations  provided  by  such  Committee.  If  the  Plan  rejects  or 
substantially  modifies  any  advice  or  recommendation  provided  by  a  Committee,  a 
representative  of  the  Plan  shall  meet  with  the  Chair  of  the  Committee  or  other  rep- 
resentative designated  by  the  Committee  and  shall  provide  a  specific  explanation  as 
to  why  the  Plan  rejected  the  advice  or  recommendation  of  the  Committee. 

(C)  Responsibilities  of  Committees. 

(i)  The  Medical  Review  Committee  shall  be  responsible  for  periodically  reviewing 
and  making  recommendations  to  the  Plan  regarding  the  services  that  the  Plan  pro- 
vides or  covers,  any  restrictions  that  the  Plan  imposes  on  the  availability  or  utiliza- 
tion of  such  services,  the  eligibility  of  a  Plan  participant  for  a  specific  service  if  a 
question  arises  about  such  eligibility,  and  any  restrictions  that  the  Plan  places  on 
the  practice  of  medicine  in  connection  with  the  performance  of  services  provided  to 
Plan  participants. 

(ii)  The  Quality  Assurance  Committee  shall  be  responsible  for  reviewing  and  mak- 
ing recommendations  to  the  Plan  with  respect  to  the  quality  of  care  provided  to  Plan 
participants  and  with  respect  to  utilization  of  medical  services  by  such  participants. 

(iii)  The  Grievance  Committee  shall  be  responsible  for  advising  and  making  rec- 
ommendations to  the  Plan  (a)  on  procedures  for  effectively  and  fairly  considering 
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any  complaint  made  by  or  on  behalf  of  any  Plan  participant  about  the  quality  of 
care  provided  by  any  physician  and  (b)  on  the  appropriate  action  to  be  taken  by  the 
Plan  with  respect  to  any  physician  about  whom  a  complaint  has  been  made. 

(iv)  The  Financial  and  Administrative  Matters  Committee  shall  be  responsible  for 
advising  and  making  recommendations  to  the  Plan  on  reimbursement  issues  (includ- 
ing fee  schedules),  the  structure  of  anv  financial  incentive  program  operated  by  the 
Plan,  and  on  any  other  financial  or  administrative  matter  of  general  concern  to  the 
physicians  affiliated  with  the  Plan— including,  but  not  limited  to,  payment  proce- 
dures, the  documentation  that  physicians  must  provide  to  the  Plan  to  qualify  for 
paym.ent,  mechanisms  for  referring  patients  within  the  Plan,  and  methods  for  veri- 
fying coverage  of  patients  by  the  Plan. 

(D)  Composition  of  Committees. 

Each  Committee  established  in  accordance  with  this  Section  shall  be  comprised 
of  no  less  than  three  (3)  and  no  more  than  five  (5)  physicians  affiliated  with  the 
Plan.  These  physicians  shall  be  selected  by  the  Plan  making  reasonable  efforts  to 
assure  that  such  physicians  represent  a  variety  of  medical  specialties  and,  where 
appropriate,  of  different  physicians  and  medical  practices  affiliated  with  the  Plan. 
Each  Committee  shall  designate  its  own  Chair. 

Section  5.  Collective  Development  of  Positions. 

Physicians  affiliated  with  a  Plan  may  collectively  develop  position  statements  on 
issues  relating  to  their  relationships  with  the  Plan  and  relationships  between  the 
Plan  and  participants.  They  may  present  these  statements  to  the  Managed  Care 
Plan  either  through  a  Committee  established  by  this  Chapter  or  directly.  They  may 
utilize  consultants,  attorneys,  medical  societies,  or  other  persons  or  entities  for  the 
purposes  of  developing  and  presenting  position  statements. 

Section  6.  Restrictions  on  Physicians  Advising  Plans. 

Notwithstanding  the  foregoing,  no  independently  practicing  physicians  who  serve 
on  any  Committee  or  who  otherwise  provide  advice,  recommendations,  or  position 
statements  to  a  Plan  shall: 

(A)  Discuss  with  any  other  physicians  affiliated  with  the  Plan  their  usual  charges 
or  any  other  pricing  to  patients  outside  the  plan; 

(B)  Collectively  boycott  or  threaten  to  boycott  the  Plan  if  the  Plan  does  not  accept 
a  recommendation  made  by  those  physicians. 

Section  7.  Protection  Against  Retaliation. 

No  physician  who  serves  in  good  faith  on  a  Committee  as  described  in  Section  4 
of  this  Chapter  or  who  participates  in  good  faith  in  the  collective  development  of 
a  position  statement  as  described  in  Section  5  of  this  Chapter,  may  be  terminated 
by  the  Plan  because  of  such  service  or  participation. 

Section  8.  Antitrust  Immunity. 

No  physician  who  serves  in  good  faith  on  a  Committee  as  described  in  Section  4 
of  this  Chapter  or  who  participates  in  good  faith  in  the  collective  development  of 
a  position  statement  as  described  in  Section  5  of  this  Chapter,  may  be  subject  to 
civil  or  criminal  liability  under  any  federal  or  state  antitrust  law,  except  to  the  ex- 
tent that  the  physician  engages  in  any  activity  prohibited  by  Section  6  of  this  Chap- 
ter. 

Section  9.  Preemption. 

All  State  and  local  laws,  regulations,  ordinances,  or  other  rules  that  are  inconsist- 
ent with  the  provisions  of  this  Chapter  are  hereby  preempted. 

Section  10.  Regulations. 

The  Department  of  Health  and  Human  Services  shall  have  authority  to  promul- 
gate regulations  to  implement  the  provisions  of  this  Chapter  in  accordance  with  the 
provisions  of  the  Negotiated  Rulemaking  Act,  5  U.S.C.  sections  581  et  seq. 
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ATTACHMENT    C 


American  Medical  Association 

ll.vMciainrt.iliraKillnilirlH'alilM.I  Mimik.i 


6IS  North  SutcStreel 
Chici«o,  llUnois  60CI0 


312  464-5000 
312  4M-4184  Fax 


April  30,   1992 


A*erlc«n  Medical  Association 
515  North  State  Street 
Chicago,  Illinois  60610-A377 


Donald  S.  Clark 

Secretary 

Fedetal  Trade  Conmission 

6th  fc  Pennsylvania  Avenue 

Washington,  D.C.  20530 


Howe  fc  Button,  Ltd. 

20  North  Wacker  Drive 

Chicago;  Illinola  60606 

Counsel  for  Chicago  Medical  Society 


Dear  Mr.   Clark: 

Pursuant    to   16   C.F.R.    1.1,    the   American  Medical  Association    (AMA)   and    the 
Chicago  Medical   Society    (CMS)   hereby   request   au  advisory  opinion    that   woultl 
permit    the  AMA,    its   constituent   medical    societies,    and    its   component   modical 
societies    to   enfiage   in   professional    peer    review   of   physician   fees   pursuant    Lo 
pxocedures   developed  by   the   AMA. 

Under    the  AMA's   contemplated   program,    state   or   county   societies   would   pciform 
most    of    the   professional    peer    review   of    fees.^      State   societies   would   also 
act    as   appellate  bodies    for   opinions    or   decisions   of    the   county  medical 
societies,    and   under   some   circumstances   would   act   as    the    initial    foiura   for 
peer  review  of   fees.      The  AMA  would  participate  as   the  appellate  body  for 
opinions  and  decisions  of    the  state  aocietiea,   and  under  rare  circumstances 
would  initiate  its  own  peer  review  proceedings. 

Tlie   Federal   Trade  Commission    (FTC)   has    issued   advisory  opinions   about    the 
operation   of   professional    peer   review  of    fees.^     The  FTC  has    racognixed    that, 
properly  managed,    professional   fee  peer   review  can  yield  important 
procowpetitive  benefits.        In  particular,   fee  peer  review  can   increase   the 

^  Pursuaiu  lo  file  AMA's  Constitution,  ronstitucnt  medical  societies  ore  "medi<al 

associations  of  states,  contmonwcolths.  territories  or  insular  possessions  which  arc. 
or  which  ma\  hereafter  be.  federated  to  form  the  American  Medical  Associotion  " 
Component  societies  "arc  those  count}  or  di-Uiici  medical  sociciic  (ontoincd  wiilini 
the  ten  ilory  of  and  i  hoi  in  cd  /'i  ih-   i  <v/i< .  tnc  .Mol-  ".^.^••^  loiiiin.'. 

^  The  AM.^  believes  iluii  nionv  nf  ilu  sc  nicdu  ol  societies  will  adopt  the  proposi-d  fee 

peer  review  pi  ocedures  if  they  oic  found  to  be  conii>atihlc  with  the  uni'fusi  lews  In 
the  Federal  Trade  Commission    Sec  the  letters  of  suppoi  t p  cm  state  and  coiiny 
societies  submitted  with  tins  request    Indeed.  CMS,  which  is  the  largest  comity 
medical  socier\  in  the  nation,  has  chosen  to  join  the  AMA  in  this  leqiiest  because  it 
desiies  to  coiiduci  the  icvie\s  of  compUiints  ahnut  plivsician  fees  in  the  inannc' 
requested foi  the  pi o>.ompetiii\c  icasons  dial  aie  di.'cussed  infui 

^  See.  e.fi  .  MedlCQl  Si'Ci^tyjyf  Passaic  Counr^'  (Januaiy  .?.  7956).  American  Podiaijj 

As.tociation  (March  13.  Isffi4):  and  Iowa  Denial  Association.  9i>  FT  C  (y4ii(l9!i2i 

'*  Ibid  .  and  5<£  "Peei  Review  and  the  Antitrust  Laws."  Remaiks  of  Mark  J.  Horoschak. 

Assistant  Director  for  Health  Care.  Bureau  of  Competition.  Federal  Trade 
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flow  of  information  about  physician  fees  to  patients,  enablinf  tb«a  to  compare 
fees  when  selecting  a  physician. 

However,  the  FTC  has  also  expressed  concern  that  ijapropcrly  swnaged  fee  peer 
review  could  result  in  price-fixing  agreements  and  the^  advisory  opinions  and 
guidelines  issued  by  the  FTC  have  been  so  restrictive  that  few  nedical 
societies  engage  in  fee  review  today.   We  believe  they  are  unnecessarily 
restrictive  and  are  thereby  depriving  patients  of  an  inportant  public 
service."   In  particular,  we  object  to  the  FTC  guidelines  which  advise  that: 

1.  Opinions  of  the  peer  reviewers  nust  be  advisory  only  and  not 
coercive — that  physicians  must  not  be  required  either  to  participate  in 
the  review  process  or  to  comply  with  the  opinion  of  the  reviewers;  and 

2.  That  physicians  must  not  bi  subject  to  discipline  for  charging  any 
particular  fee  or  for  refusing  to  adhere  to  the  opinion  of  reviewers. 

A  complete  summary  of  the  AMA's  proposed  procedures  for  professional  fee  peer 
review  is  included  in  subsequent  portions  of  this  letter.   In  brief,  the 
procedures  would  generally  adhere  to  the  FTC  guidelines,  but  we  make  the  two 
important  changes  described  above.   The  process  would  involve  mediation  of 
co«pIaints  about  fees,  but  physician  participation  would  be  Mandatory  under 
the  AMA  procedures  and  physicians  can  be  disciplined  for  fee  |ou(ing.'  While 
the  caphasis  of  the  AHA's  proposed  program  is  on  SMdiation,  the  AHA  and  the 
CMS  believe  that  medical  societies  should  be  able  to  discipline  acabers  who 
engage  in  egregious  conduct. 

The  AMA  and  CMS  believe  that  these  differences  would  enhance  the 
procompetitive  benefits  of  professional  fee  peer  review  by  medical  societies. 
Almost  all  fee  peer  review  carried  on  by  coaponent  societies  is  In  response  to 
patient  complaints.  Mandatory  participation  would  increase  the  flow  of 
information  to  patients  about  fees,  and  it  would  increase  patient  confidence 
in  the  market  for  physician  services.   The  ability  to  discipline  fee  gougers 
would  also  increase  patient  confidence  in  the  market. 

When  a  medical  society  cannot  require  a  member  to  participate  in  fee  peer 
review  in  response  to  a  complaint,  the  patient  is  always  unhappy,  sometimes 
harmed  and  the  profession  is  denied  the  ability  to  enforce  its  code  of  ethics 
in  a  critical  respect. 

The  AMA  has  had  intermittent  discussions  with  prior  Chairmen  of  the  FTC  for 
the  relief  sought  here  for  over  seven  years.   We  have  sensed  greater 
flexibility  and  a  broader  perspective  from  this  Commission  on  certain  matters 
and  we  submitted  a  draft,  of  this  request  for  an  advisory  opinion  to  the  staff 
of  the  Bureau  of  Competition  for  an  informal  reaction.   Staff  has  responded  by 
requesting  a  substantial  amount  of  information  in  addition  to  the  material  set 
forth  in  this  request.   Some  of  the  questions  asked  by  staff  are 
clarifications  that  have  been  addressed  by  modifying  this  letter.   Other 
information  requested  can  only  be  obtained  by  calling  upon  the  experiences  of 
the  constituent  and  component  societies.   The  AMA  and  the  CMS  are  in  the 
process  of  gathering  that  information  and  will  submit  it  shortly,  but  we  do 
not  b«»i;eve  it  is  necessary  given  the  nature  of  the  modifications  we  are 


C('tiiniiiMi)ii,  uejui  c  the  AMA  National  Lcadeiship  Conference,  Febmaiy  25.  1990. 
and  for  the  perspective  of  the  Aniitrusi  Divistoit  of  the  U.S.  Department  of  Justice 
sec   "Biisiitcss  Self  Rct^nlatioii.  An  Enforcement  Policy  of  Cautious  Tolerance." 
Remarks  of  Charles  F  Rule.  As.^isumt  Attnmry  General.  Antitrust  Division.  U  .5 
Department  uf.lusticc.  Before  the  C//i(</.C(-  Bar  Association.  Jaiuiarv  2'.  19S9 

Sec  ftn   .'.  supra. 

Horuschak.fin  4.sii^a 

Fee  S"i'gii>!:  lias  been  loot;  been  consuletccl  unethical  by  the  profession    See  Opinu 
6.05.  "Fees  for  Medical  Services",  in  the  Code  of  Medical  Ethics  and  Current 
Opinions  of  the  Council  on  Ethical  and  Judicial  Affairs  of  the  American  Medical 
Association  (1992) 
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seeking.   For  the  reasons  stated  here  and  in  the  cover  letter  to  Chairman 
Steiger,  it  is  past  time  to  grant  the  relief  we  seek. 


The  Procedures  Proposed  By  The  AMA 
For  Professional  Peer  Reviev  Of  Physician  Fees 

a.     Intent  of  the  AMA's  Proposed  P rp_QgJAirg.g 

This  request  for  an  advisory  opinion  is  being  submitted  as  part  of  a  broad, 
procotnpet itive  effort  to  enhance  professional  self  regulation  by  physicians. 
The  goal  is  to  respond  to  widespread  disenchantment  with  the  health  care 
systen  by  addressing  the  complaints  of  patients,  payers,  and  others  about 
individual  physicians  in  light  of  the  ethical  code  of  the  profession.   It  is 
eaaential  that  physicians  address  this  lack  of  confidence  if  the  market  for 
phyaician  aervices  is  to  function  effectively.  The  object  of  enhanced  self 
regulation  is  to  restore  confidence  by  providing  a  means  to  resolve  patient 
and  payer  complaints  about  individual  physicians  and  by  promoting  adherence  to 
high  standards  of  conduct  by  physicians. 

This  effort  to  enhance  professional  self  regulation  is  procompetitive  because 
it  should  result  in  greater  protection  of  patient  interests  and  provide  a 
greater  flow  of  information  about  physicians  to  patients,  payers,  and  others. 
Patients  will  have  greater  confidence  that  their  interests  will  be  observed 
and  that  they  will  not  be  exploited  when  being  cared  for  by  a  physician.   In 
addition,  there  will  be  more  information  available  for  patients  to  compare  the 
characteristics  of  physicians  when  choosing  a  provider.   Further,  individual 
physicians  will  obtain  more  information  about  the  patient  perspective  and  are 
likely  to  res|>ond  by  changing  their  practice  procedures  to  improve  the 
experience  of  the  patient. 

The  AMA  hopes  to  achieve  enhanced  self  regulation  by  reviving  a  professional 
peer  review  structure  that  was  once  active,  but  which  has  become  increasingly 
inactive  in  certain  matters  in  recent  years.   The  AMA  and  its  constituent  and 
component  societies  have  in  place  the  organizational  structure  necessary  to 
handle  complaints  about  fees  and  other  matters  from  patients,  payers,  and 
others.   In  fact,  most  of  these  medical  societies  have  bylaws  that  provide  for 
standing  committees  designed  to  mediate  and  resolve  patient  grievances  and  to 
discipline  members  that  engage  in  unethical  conduct.   Some  of  these  societies 
hear  patient  complaints  about  fees.   However,  these  committees  have  become 
inactive  or  underused  in  many,  if  not  most,  geographic  areas.   There  arc  some 
county  and  state  societies  with  active  grievance  committees,  but  most  do  not 
review  complaints  about  fees.   The  disciplinary  function  has  virtually  stopped 
in  most  areas. 

The  AMA  has  proposed  the  fee  peer  review  procedures  at  issue  in  this  request 
for  two  reasons.   First,  The  AMA  and  the  constituent  and  component  medical 
societies  view  fee  peer  review  as  an  important  activity.   Second,  because  of 
its  importance,  an  FTC  approved  set  of  procedures  that  enhances  the  ability  of 
these  committees  to  mediate  complaints  about  fees  and  to  discipline  fee 
gougers  would  provide  an  excellent  means  to  promote  the  use  of  the  peer  revie'- 
system.   As  is  discussed  in  the  next  section  of  this  letter,  one  of'  the 
reasons  why  the  peer  review  slructme  liaf  become  iiicrtas  iiipl  y  inacli'-'-  is  f-.'-. 
of  litigation,  especially  antitrust  ijtifotioii.   An  advisory  opinion  from  the 
FTC  which  found  that  the  proposed  guidelines  (or  fee  peer  review  are 
compatible  witli  the  antitrust  laws  would  provide  assurances  to  medical 
societies  that  peer  review  can  take  place  without  excessive  liability  risks. 

Medical  societies  co:isider  professional  fee  peer  review  to  be  important 
because  most  medical  societies  regularly  receive  complaints  from  patients  an<J 
other  persons  alleging  that  a  physician  charged  an  unreasonably  high  fee.   Tlie 
complaints  are  made  with  the  expectation  that  the  medical  aociety  will  be  able 
to  provide  relief.   In  addition,  on  aome  occasions  legislatora  and  others  have 
criticited  medical  societies  for  not  doing  more  about  physicians  who 
overcliarge.   On  a  broader  level,  much  concern  has  been  expressed  about  rising 
health  care  costs  and  society's  ability  to  pay  for  tbam.  Medical  societies 
want  the  ability  to  respond  to  these  complaints  and  iaaues. 
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Another  reason  why  fee  peer   review  is   considered   to  b«   iaportant   is   that  other 
issues  often  underlie  and  give   rise   to  coaplaints  about  fees.     Often  these 
problems  do  not   involve  egregious  or  unethical  conduct,  but   they  are  iaportant 
for  physicians   to   learn  about  and  address.      They  include  poor  coiamunications 
about   the  nature  of   the  services   provided  by   the  physician,    insensitive 
treataient  by  the  physician  or   the  physician's  office  staff,   and  patient 
dissatisfaction  with   the  outcome  of   services.      Physician  fees  often  become   the 
lightning   rod  for  dissatisfaction  with  physician  services.     Mediation  of   fee 
disputes   is  an  excellent  way  for   these  complaints   to  surface  and  be  resolved. 
Medical   societies  believe   that   it   is    important   for  physicians   to  respond    to 
these  complaints   in  order   to   restore   patient   confidence   in  the  market   for 
physician  services.      It  may  be   even  more  important   to  resolve   these  issues 
than   to  mediate   fee   disputes. 

Another    type   of    issue    that   often   underlies    complaints   about    fees    is    lack   of 
agreement  between   physicians   and   patients   about  how  services  will  be  billed. 
For  example,   one   type  of    complaint    is   colloquially  known  as   "unbundling." 
That   involves   charging   separate   fees   for  services   that  a  patient  or  payer 
believes    should  be    combined    into  one    service   with  one   fee.      Usually   it   is 
alleged   that   the   fees   charged   for   the  unbundled  services  add  up   to  a  charge 
that    is    greater    than    the   appropriate   fee    for    the   bundled   services.      The   issue 
of   service  definition  has  become   important   in  disputes  about  physician  fees. 
Again,    mediation    is   an    ideal   way    to   address    this    issue. 

Tliere   are   situations  vhere   egregious   misconduct   underlies   a   complaint   about 
fees.      For   example,    fee   gouging    is   often   accompanied   by  other  unethical 
activity,    such  as    fraud,    taking   advantage   of    a   poorly   informed   patient,   undue 
influence   over  a  vulnerable   patient,    or    the    intentional    provision   of 
unnecessary   services.      There    is    a  broad    perception    that    physicians  who  engage 
in   egregious  misconduct   are   not   punished,    and   are    instead  allowed    to   repeat 
their  misdeeds.     Medical   societies   believe    that   it   is   important   that 
physicians   who   engage    in    egregious    trijconduct    be    held    accountable    if    patient 
confidence    in    the  medical    profession    is    to   be    restored. 

Finally,    the  AMA  believes    that   enhancing   professional    fee   peer   review   and 
physician   self    regulation    in   general   will    serve   an    important    societal   neeO. 
Patients  want    to   have    their   complaints   addressed,    and    the  medical    profession 
believes    that    it    has    the    tradition    and    structure   necessary    to   do    the    job 
-rf ect ively.      Historically,    the    profession    itself,    as    opposed    to   other 
institutions  or  regulators,   has  done   the  best  job  at  taking   the  actions 
necessary  to  build  public  confidence  in   the  aurket  for  physician  services.® 


Throughout  its  history,  the  profession  has  responded  to  the  need  to  solve  health  care 
problems  and  to  regulate  itself  in  the  public  interest.  During  the  niid  and  late  19th 
century,  the  profession  organized  medical  societies  and  developed  a  code  ofeihir^  m 
distinguish  physicians  from  the  many  com]jeting  health  care  practitioners  iluit  did  noi 
odiierc  to  safe  and  scientific  methods.  Subsequently  the  profession  initiated  and 
helped  operate  the  system  of  state  licensure  of  allopathic  physicians.  At  the  turn  of 
the  century,  the  profession  reformed  the  medical  education  industiy  and  succeeded  in 
eliminating  the  praaice  of  granting  diplomas  for  a  fee  and  in  closing  substandard 
medical  schools.  A  system  of  accrediting  medical  schools  was  developed  thai 
continues  today,  and  which  is  operated  by  organized  medicine.  During  the  early  parr 
of  the  twentieth  century,  systems  for  accrediting  graduate  medical  education 
programs  and  hospitals  were  developed  by  the  profession,  aiui  the  board  certifuaimn 
of  the  American  Board  of  Medical  Specialties  was  organized.  T)ie  net  result  ha.s  been 
the  training  of  hundreds  of  thousands  of  physicians  of  high  levels  of  competency  and 
inrcgriry.  and  their  efforts  to  deliver  high  quality  medicine  has  been  an  extraordinary 
success  story.  The  impetus  and  basic  organizational  structure  for  the  system  has 
conic  from  the  profession  itself,  in  particular,  the  American  Medical  Association.  Sec 
generally.  Morris  Fishbein.  M.D..  A  History  of  the  American  Medical  Association. 
1847-1947.  WD.  Saunders  Company,  Philadelphia.  Pa.  (1947):  Frank D.  Campion. 
The  AMA  and  U.S.  Health  Policy  Since  1940.  American  Medical  Association. 
Chicago.  Illinois  {19S4);  and  Paul  Stan  .  The  Social  Transformation  of  Amcnran 
Medicine.  Basic  Books.  New  York  (J9S2i. 
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b.     The  Exl«tinf  Committee  Structure 

1.     ffl^l^nt  Grievance  Cownltteeg  anit  PhT«iei«n  Di«ciplinttrY 
Coanitlees 

As  of  1987,  almost  all  of  the  county  medical  aocietiea  had  "patient  grievance 
coanitteec"  (PCCs)  and  physician  disciplinary  coHDittces  (PDCs).   The 
purpose  of  a  PGC  is  to  take  complaints  from  patients  about  physicians  and  to 
resolve  them,  primarily  through  mediation.   If  a  complaint  involves  a   serious 
charge  of  misconduct,  the  PGC  may  refer  it  to  a  PDC  or  to  a  state  or  federal 
regulatory  agency.  POCs  hear  serious  charges  of  ethical  violations  by  a 
physician  that  might  result  in  an  action  that  affects  the  physician's 
membership. 

State  medical  societies  also  operate  PCCs  and  POCs.   However,  county  medical 
societies  are  intended  to  handle  initial  complaints,  with  state  medical 
societies  acting  as  an  appellate  body  for  parties  dissatisfied  with  the 
opinions  or  decisions  of  the  county  societies.   State  PCCs  and  PDCs  will 
handle  initial  complaints  for  counties  in  rural  areas  that  do  not  have 
sufficient  members  or  staff  to  operate  connittees.   In  addition,  state  PCCs 
and  PDCs  usually  have  discretion  to  handle  initial  complaints  from  any  area  in 
appropriate  situations. 

Tlie  AMA  does  not  hnve  a  PGC  or  a  PDC.   However,  the  Council  on  Ethical  and 
Judicial  Affairs  of  the  AMA  (CEJA)  acts  as  an  appellate  body  for  parties 
dissatisfied  with  opinions  or  decisions  of  state  PGCs  and  PDCs.   CEJA  also  is 
authorized  to  conduct  its  own  investigation  and  hearings  into  charges  of 
unethical  conduct  in  appropriate  situations. 

The  most  active  PGCs  are  operated  by  county  societies  that  cover  large 
metropolitan  areas.   These  counties  have  a  substantial  membership,  sometimes 
larger  than  rural  states,  and  have  the  resources  to  operate  active  PGCs.   The 
AMA  believes  that  many  counties  do  not  have  active  PGCs,  and  states  arc  not 
very  active  in  this  area  either. 

Counties  and  states  have  not  been  active  in  operating  PDCs.   The  AMA  does  not 
have  precise  information  about  the  operations  of  PDCs,  but  it  appears  that  FDC 
activity  has  almost  halted  except  in  a  few  large  states  or  counties. 

There  are  several  likely  reasons  for  the  low  level  of  activity  in  PDCs.   One 
is  fear  of  litigation.   As  of  1987,  ten  state  societies  and  13  county 
societies  reported  that  they  had  been  investigated  by  the  FTC,  the  United 
States  Department  of  Justice  (DOJ),  or  another  government  agency  during  the 
previous  five  years.   Ten  state  societies  and  20  county  societies  were  sued  by 
a  member  oi'  a  nonmember  physician  during  the  same  period.     Many  of  the 
investigations  and  lavsuits  concerned  antitrust  issues  associated  with 
msmbership.   Defense  of  a  lawsuit  is  a  major  expense  to  a  state  or  county 
society.   Many  have  decided  to  minimize  their  exposure  to  lawsuits  by  reducing 
PGC  activity  and  PDC  activity. 

In  addition  to  fear  of  litigation,  other  factors  that  may  cause  a  low  level  of 
activity  are  a  shortage  of  resources,  and  a  natural  disinclination  to  engage 
ill  disciplinary  functions  that  might  adversely  affect  a  peer.   These  factors, 
combined  with  fear  of  becoming  cmbi":l?'i  in  »X|.'eiis  i"- e  1  iLiga  t  ii-ii .  Ii.tvc  '.'eeii 
powerful  disincentives. 

Currently,  the  A.1A  is  encouraging  county  and  state  medical  societies  to 
activate  their  PGCs  and  TDCs.   As  part  of  this  effort,  the  AflA  is  preparing  to 
handlz  more  appeals  from  state  PDCs  and  PGCs,  and  it  is  also  providing 
guidance  to  state  and  county  societies  about  how  to  operate  the  committees. 
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2.    Chica£Q  Medical  SocletY'i  Exlatlny  Comltteea 

Pursuant  to  it*  bylaws,  the  CMS  has  standing  Ethical  Relations  and  Physicians 
Review  Coonittees  and  Subcommittees  on  Fee  Mediation  and  on  Medical  Practice. 
Under  the  CMS  bylaws,  failure  to  cooperate  with  these  cooaittees  and 
subconmittees  is  grounds  for  discipline.   However,  as  a  Matter  of  custom  and 
practice,  CMS  has  excepted  fee  peer  review  froa  mandatory  participation. 
Members  have  not  been  required  to  cooperate  with  fee  peer  review  and  have  not 
been  disciplined  if  they  refuse  to  participate. 

The  CMS  Ethical  Relations  Committee  is  comparable  to  a  PDC  and  is  responsible 
for  disciplinary  actions  against  members,  which  could  include  censure, 
probation,  suspension  or  expulsion. 

The  CMS  Physicians  Review  Committee  is  comparable  to  a  PGC.   Its  Suhcommittee 
on  Medical  Practice  is  responsible  for  complaints  concerning  the  quality  and 
utilisation  of  medical  care  and  has  as  its  goal  to  open  up  comniunicalions , 
through  mediation,  to  reach  a  mutually  satisfactory  resolution.   The 
Subconmittee ' s  opinion  is  advisory  and  nonbinding.   An  opinion  adverse  to  the 
physician  may  be  appealed  to  the  Physicians  Review  Committee  and,  in  turn,  to 
the  Illinois  State  Medical  Society. 

The  Subcommittee  on  Fee  Mediation  is  responsible  for  complaints  concerning 
physician  fees  and  has  as  its  goal  to  open  up  communications,  through 
mediation,  to  encourage  a  mutually  satisfactory  resolution.   The 
Siihcotnnittee 's  opinion  is  advisory  and  nonbinding.   If  it  is  the  opinion  of 
the  Subcommittee  that  the  fee  is  above  the  range  of  usual  and  customary  fees 
charged  in  the  geographical  area  for  similar  medical  services,  the  physician 
may  appeal  to  the  Physicians  Review  Comniittee.   Decisions  rendered  by  the 
Physicians  Review  Committee  in  a  fee  mediation  case  cannot  be  appealed. 

The  efforts  of  CMS'  Subcommittee  on  Fee  Mediation  have  been  frustrated  by  the 
Subcommittee's  inability  to  discipline  physicians  engaged  in  egregious 
conduct,  such  as  repeated  instances  of  fee  gouging. 

c .     Guidelines  fo  r  the  Operation  of  PGC's  &■  PDCs 

As  stated  earlier,  the  AMA  lias  developed  guidelines  for  the  operation  of  FDCs 
and  PGCs.   These  E^idelines   include  procedures  for  ensuring  basic  fairness  ir 
the  parties  involved,  such  as  minimizing  conflicts  of  interest  among  reviei-inf 
physicians  and  other  "due  process"  style  safeguards.   In  addition,  the 
guidelines  have  other  featiues  designed  to  provide  for  the  appropriate 
disposition  of  various  types  of  complaints.   Many  of  the  guidelines  are  dra^r. 
froiii  the  historical  practices  of  the  PGCs  and  PDCs,  and  some  of  the  guideline? 
are  new.   As  a  whole,  the  guidelines  are  a  blend  of  existing  practices  and  new 
recomoendations . 

These  guidelines  apply  to  all  types  of  complaints  handled  by  PDCs  and  PGCs, 

including  the  handling  of  complaints  about  fees.  The  guidelines  also  include 

a  section  about  the  handling  of  fee  complaints  in  particular.  The  general 

guidelines  are  summarized  below,  and  a  summary  of  the  guidelines  for  fee 

complaints  follows  immediately  after. 

Li General  Guidelines 

Tlie  AMA  recommends  that  PGCs  and  PDCs  screen  complaints  ioaediately  after 
receipt  to  determine  whether  they  should  be  handled  by  the  comaittee,  or 
referred  to  another  committee  or  entity,  or  both.   For  example,  state  PGCs 
should  generally  refer  complaints  to  the  county  PGC  where  the  physician 
involved  resides.   PDCs  should  refer  complaints  that  do  not  involve  serious 
charges  of  misconduct  to  PGCs,  and  PGCs  should  refer  complaints  to  a  PDC  when 
there  is  reason  to  believe  that  serious  misconduct  is  involved. 

If  there  is  reason  to  believe  that  a  threat  to  the  health  of  the  physician's 
patients  exists,  then  the  state's  licensing  board  and  the  physician's  hospital 
should  be  notified  immediately.   When  there  is  reason  to  believe  that  a 
violation  of  lav  has  occurred,  then  the  appropriate  government  law  enforcement 
agencies  should  be  notified.   A  PGC  or  PDC  might  hold  parallel  proceedings 
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when  a  state  licensing  board  or  licensing  agency  is  notified,  or  it  might  wait 
for  the  outcome  of  any  government  actions,  depen<)ing  on  the  circumstances. 

After  screening  of  a  complaint  by  a  PGC,  it  should  be  investigated  by  one  or 

more  members  of  the  PGC.   An  investigation  should  include  interviews  of  tlie 

11 

complaining  party  and  the  physician  complained  of   ,  interviews  of  other 
physicians  in  the  physician's  field  of  practice,  review  of  relevant  documents, 
and  other  materials.   Upon  completion  of  the  review,  the  reviewer  should  make 
a  report  to  the  full  PGC,  which  should  then  make  one  of  the  following 
findings:   (a)  the  physician,  did  not  act  improperly,  (b)  the  matter  should  be 
referred  to  the  PDC  and/or  another  entity  for  further  proceedings,  (c)  the 
physician  acted  inappropriately  but  not  enough  to  warrant  disciplinary 
proceedings  or  proceedings  by  an  outside  agency,  or  (d)  efforts  should  De  made 
to  resolve  the  matter  through  mediation.   In  situations  where  a  physician  lias 
acted  inappropriately,  but  not  enough  to  warrant  further  proceedings,  the  PGC 
may  require  the  physician  to  receive  sonie  education  and  agree  to  desist  from 
the  inappropriate  conduct. 

I'uring  mediation,  the  FGC  s.iould  encourage  the  physician  and  the  complainpnt 
to  fully  discuss  their  rci  ilive  posiLions,  ^-ith  a  view  toward;;  arriving  at  n 
settlement.  Mediation  should  include  education  of  both  the  complainant  and 
the  physician  regarding  the  appropriate  expectations  and  conduct  of  each. 
While  settlements  are  voluntary,  the  Medical  society  May  also  require  the 
physician  to  pursue  certain  educational  activities  as  a  condition  of  the 
settlement.   The  educational  activities  are  designed  to  prevent  repetition  of 
the  conduct  which  led  to  the  complaint. 

PGC  decisions  may  be  appealed.   Some  societies  allow  internal  appeals  from  the 
PCC  decision,  others  do  not.   Once  proceedings  are  final  at  the  society  which 
heard  the  complaint,  the  decision  may  be  appealed  to  the  next  level  of 
society.   Counties  appeal  to  states,  and  the  state  PGC  decisions  or  appellate 
decisions  can  be  appealed  to  the  AMA.   During  appeals,  complaints  are  not 
reinvestigated.   The  PCCs  findings  of  fact  are  accepted  if  reasonable  in  view 
of  the  record. 

PDCs  should  be  independent  of  P(iCs  —  there  should  not  be  overlapping 
membership  between  the  two  connittees  in  a  society.   The  procedures  followed 
by  PDCs  are  also  more  formal.   They  are  designed  to  qualify  for  the  safe 
harbors  provided  by  the  Health  Care  Quality  Improvement  Act  of  1V86,  i2  U.S.C. 
mil  £i  SS^- ,   which  inmunizes  the  participants  in  good  faith  peer  review  from 
civil  liability  if  procedures  designed  to  ensure  fairness  to  the  physician 
under  review  are  followed.   The  procedures  are  also  tailored  in  any  given 
state  to  meet  additional  requirements  imposed  by  state  law  for  tlie  conduct  of 
peer  review.   Specific  steps  are  spelled  out  for  providing  notice  of  the 
grounds  for  potential  disciplinary  action,  notice  of  the  disciplinary 
proceedings,  the  conduct  of  the  hearings,  providing  notice  of  the  decisions, 
and  appeals. 

A  physician  found  by  a  PDC  to  have  engaged  in  unethical  conduct  may  be  sul>jeci. 
to  a  range  of  sanctions   .   They  include: 

(a)  Requiring  the  physician  to  undertake  a  specific  program  of 
remedial  education. 

(b)  Requiring  the  physician  to  participate  in  a  program  of  public 
service . 

(c)  Reprimand,  censure,  suspension  of  membership  or  expulsion  frorr 
membership . 

Cd*     Monitoring  of  the  ph>  s  ■  •:  i.in  '  f  |Mi-<clice  fw  n  sptt  i  f  >  ■,  ■!  i":::i"i 
time  to  ensure  that  corrective  action  \\?f    been  taken. 
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(e)  A  fine  to  be  paid  to  the  medical  society,  or,  if  appi  opr  latc- . 
restitution  to  the  patient. 

(f)  Report  to  the  state  medical  board  with  a  recoomendation  that 
action  or  investigation  be  initiated. 

(g)  A  combination  of  the  sanctions  listed  in  (a)-(e). 

Factors  in  determining  a  sanction  include  not  only  the  severity  of  the 
■isconducl,  but  whether  it  was  a  first  offense  or  part  of  a  pattern  of 
■isconduct.   More  serious  sanctions  can  also  follow  if,  for  example,  a 
physician  fails  to  participate  in  a  program  of  remedial  education  or  public 
service. 

As  is  the  case  with  PDCs,  appeals  may  or  may  not  be  available  within  the 
society.   Once  the  decision  is  final,  it  may  be  appealed  to  the  next  level, 
normally  a  state  society,  and  then  to  the  AMA. 

Adverse  actions  taken  by  a  PDC  may  be  subject  to  federal  and  state  reporting 
requirements.   Under  the  federal  Health  Care  Quality  Improvement  Act,  any 
"professional  review  action"  which  adversely  affects  the  membership  of  a 
physician  must  be  reported  to  the  state  licensing  board,  which  in  turn  reports 
to  the  National  Tractitioncr  Data  Bank.   Under  the  Act,  "professional  review 
actions"  are  those  based  on  the  competence  or  professional  conduct  of  a 
physician,  where  the  professional  conduct  affects  or  would  adversely  affect 
the  health  or  welfare  of  a  patient^^.   An  action  adversely  affects  membership 
by  reducing,  restricting,  suspending,  revoking,  denying,  or  failing  to  renew' 
membership.  '■ 

Many  states  require  by  law  that  determinations  of  unprofessional  conduct 
related  directly  to  patient  care  be  reported  to  the  licensing  board.   In 
addition,  a  PDC  may  make  other  disclosures.   If  there  is  a  finding  that 
substandard  care  has  been  provided,  the  peer  review  committee  of  the 
physician's  hospital  should  be  notified.   Normally,  reports  of  adverse  actions 
by  PDCs  should  be  disclosed  to  the  society's  membership  and  the  public  through 
vehicles  such  as  state  medical  society  journals.   However,  in  some  cases  it 
may  make  sense  to  impose  a  sanction  privately,  as  where  the  offense  is  not 
egregious  and  the  physician  is  a  first  time  offender,  or  where  there  is  a 
referral  to  an  impaired  physician  program. 

Ordinarily,  PGCs  and  PDCs  will  have  jurisdiction  over  medical  society  members 
only.   Participation  and  cooperation  with  PGC  and  PDC  activities  is  mandatory, 
and  failure  to  cooperate  is  grounds  for  discipline.   However,  the  AMA 
recommends  that  county  and  state  societies  encourage  nonmembers  to  participate 
in  PGC  or  PDC  proceedings  when  complaints  are  received  about  them.   In 
practice,  some  societies  will  accept  a  complaint  about  a  nonioember  only  if  the 
physician  agrees  to  abide  by  the  PGC  or  PDC  procedures  and  decision.   In  the 
absence  of  an  agreement,  these  societies  will  refer  the  complaint  to  the  state 
licensing  board  or  to  another  appropriate  institution.  Other  societies  will 
process  a  complaint  against  a  nonmember  without  the  nonmember's  consent.   The 
AMA  believes  that  serious  complaints  about  non-meabers  who  refuse  to 
participate  in  a  professional  society's  fee  review  process  should  be  referred 
to  the  state  licensing  board. 

Complaints  may  be  filed  by  any  person.   Most  commonly  complnints  are  filed  by 
patients,  but  they  may  also  be  filed  by  family  or  friends  of  patients, 
colleagues  of  the  physician,  or  by  third  party  payers. 
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Ir  is  unicnnin  ulicrhcr  fcrgniipiup  would  fall  within  the  definition  of  a  proffssionol 
I  n/cM  action    Economic  injuries  such  as  being  overcharged  do  not  seem  likely  to 
affect  the  "health"  of  patients,  hut  thev  might  he  considered  to  affect  the  "welfare  "  of 
patients 

A  physician  who  is  being  constdctrd  for  disciplinary  action  mav  scci:  to  avoid  ihr 
procedure  by  resigning    Under  ilie  Health  Care  Qualit}'  Improvement  Act. 
resignations  which  take  place  during  the  pendency  of  a  hospital  peer  review 
procidurc  must  be  leported    Howcvci .  it  is  not  clear  whether  resignations  dunng  ihc 
pendency  of  a  ineilicnl  society  pen  i  c\  inv  pro<  ess  must  he  reported 
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d.  How   Fee   Complaints   Would   Be   Handled   Bv  PGCs   and   TDCs 

Complaints  about    fees   would  be   handled   according   to  a   specific   set   of 
procedures  newlv   developed  by   the  AMA.      All    fee   complaints  would   first  be 
referred   to   a   county   PGC   covering    the   area   where    the   physician   resides,    oi    tl,« 
applicable   state   PGC   if    there    is   no   county   PGC.      All   complaints  would  be 
screened  by   the   PGC   to   determine  whether   they   should  be   referred   to  a   state 
licensing  board   or  a   government   enforcement   agency.      No  complaints  would  be 
referred    to  a   PDC  without    first  being    investigated  by  a  PGC. 

After    investigation,    «>   PGC  would   determine  whether  a   fee   complaint  was   a 
"level    I"   complaint   or  a   "level    11"   complaint.      A   level    1   complaint  would  be   c 
complaint    that    did   not    involve   egregious    conduct   by    the   physician    involved, 
and    a    level    II    complaint   would   be    one   which    involves   an   allegation   of 
egregious   conduct    that   has   a   credible   foujidation.      Egregious   conduct   would 
include   situations   where    the    tee    charged   arose    from   fraud,    the   exercise   of 
undue    influence    over    a   vulnerable    patient,    taking   advantage    of    the    lack    of 
knowledge   of    a    patient,    failing    to    inform   a    patient    that    an    unusually   hig'i    f?"^ 
would   be   charged,    intentionally    prcvidinp   unnecessary   yerviccs.    oi    other 
misconduct.       It    would    also    include    charging   «    fee    sc   high,    for    example    two   o: 
tliree    times    the   market    level    for   a   major    procedure,    as    to   con.<; ti tvite    fee 
gcupitig      .       Fees    much    higher    than    normal    would   not    constitute    fee    goupinc    -f 
agreed   to  by  a  fully   informed  and   competent   patient  or  payer   tliat  w««  not 
subjected   to  undue   influence.      Complaints  about  fee  gouging  made  by  colleagues 
of    the   treating  phyaician  or  by  persons  other  than  the  patient  would  be 
reviewed   to  deteraine  if   the   fees   involved  had  been  agreed   to  by  a  fully 
infonaed  and  coapetent   patient.      If    there  was   such  an  agreeaent,    the  coaplaint 
would  not  be  acted  upon 


FTC  s:aff  lijs  asked  foi  clui  ificnrit>n  ohntit  wliai  cniisntuics  fee  .CT'yi'i.C  and.  '" 
pji  IK  itlji .  »  liai  stntuioi ds  uok Ul  he  used  to  evaluate  whciliei  fee  j'"fi'"'C  on.  in  '  >  >■ 
Tin  I  III  I  cti:  I  efei  cut  c  ponn  dn  u  //,;;  i  iiii.'^nniuw  ;;()UC''i.C  is  pi  m  ided  hv  Opiiiii'n  '  ' 
i[f  the  Code  rf  Medical  Eihies  and  Ciin  cnt  Opinions  of  the  Counei!  on  Efhnol  oik- 
Judicial  Affairs  of  the  American  Medical  Association  (1992),  which  is  entitled  "Fees 
for  Medical  Services".  The  Opinion  states  as  follows: 

A  Physician  should  not  charge  or  collea  an  illegal  or  excessive  fee.  For 
example!  an  illegal  fee  occurs  when  a  physician  accepts  an  assignmen!  as  full 
payment  for  services  rendered  to  a  Medicare  patient  and  then  bills  the  patient 
for  an  additional  amount.  A  fee  is  excessive  when  after  review  ofthefaas  a 
person  kitov\ledgeable  as  to  current  charges  nude  by  physicians  would  he  left 
with  a  definite  and  firm  conviction  that  the  fee  is  in  excess  of  a  reasonable  fee. 
Factors  to  he  considered  as  guides  in  determining  the  rea.wnahleness  of  a  fee 
include  the  following: 

A.  the  difficulty  aiutioi  uniqueness  of  the  services  performed  and  the 
lime,  skill  and  cxjjci  iciice  required, 

B.  the  fee  customarily  charged  in  the  localiry  for  similai  physician 
services: 

C.  the  amount  of  the  charges  involved; 
D    the  quality  ofpeiformance; 

E.  the  nature  and  length  of  the  professional  relationship  with  ilie 
patient:  and 

F.  the  experience,  rcpuintion  and  ahiliry  of  the  phvsician  in  />»  ifm  iii:ii(: 
the  kind  of  services  involved. 

^*  FTC  staff  has  asked  what  the  effect  of  a  prior  agreement  between  the  physician  and 

patient  would  be  if  the  patient  siibscquenilv  alleged  a  fee  to  involve  fee  gouginf;    If 
the  patient  was  fully  aware  of  what  otiici  physicians  were  charging  for  the  sei  vices 
when  the  agi  cement  was  entered,  and  if  the  patient  was  iioi  misled  ohoui  some  otiiei 
factor  which  niii:lit  lead  a  rcasonohle  person  to  puv  more  than  the  market  rate  fm  n 
SCI  vice,  then  the  patient  would  he  viewed  os  not  havint:  a  valid  loiiipiaint  and  the  Jee 
would  /Id/  involve  gouging    However,  if  the  patient  was  nor  aware  of  the  market  inte. 
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All  level  I  conplaintc  would  be  referred  for  nediation  by  the  PGC.   Level  II 
coaplaiuCs  are  those  involving  egregious  conduct.   The  underlying  patient  or 
payer  grievances  in  level  II  complaints  would  go  through  Mediation  for  the 
purpose  of  resolving  the  complaints.   However,  level  II  conplalnts  would  also 
be  referred  to  a  FDC  to  evaluate  whether  the  physician  involved  should  be 
disciplined. 

During  mediation  of  complaints,  each  party  would  express  views  about  the  fee 
involved  and  any  other  conduct  which  gave  rise  to  the  complaint.   The  panel 
would  express  opinions  about  the  reasonableness  of  the  fee  charged  and  the 
appropriateness  of  any  other  behavior  at  issue.   Panel  opinions  would  be  based 
on  Lheir  own  expertise  and  experience  in  view  of  the  circumstances  of  the 
complaint.   Hie  panel  would  consider  the  nature  of  the  services  performed,  the 
difficulty  of  providing  the  services  to  the  patient  involved,  any  unusual 
problems  or  complexities  that  had  to  be  managed,  and  other  factors. 

The  opinions  of  the  panel  about  the  fee  could  be  supplemented  with  other 
information  about  fees  obtained  from  payer  data  bases,  government  fee 
schedules,  academic  studies,  and  the  opinions  of  similarly  situated  physicians 
sought  out  by  the  panel.   However,  the  medical  society  involved  would  not 
collect  and  maintain  its  oviTi  information  about  fees  charged  by  pliysicians  in 
its  jurisdiction  for  use  as  a  benchmark.   Likewise,  opinions  of  the  panel 
about  any  other  behavior  of  the  physician  involved  could  be  supplemenLed  by 
ethical  codes  and  ethical  opinions,  articles  about  physician  ethics,  academic 
studies  about  the  effects  of  certain  conduct,  and  other  materials.   The  object 
of  the  process  would  be  to  allow  each  side  to  gain  an  appreciation  for  the 
perspective  of  the  other,  and  to  be  educated  about  the  legitimate  expectations 
of  each  party  in  the  physician-patient  relationship. 

The  goal  of  mediation  would  be  to  arrive  at  a  settlement  between  the  physician 
and  the  complaining  party.   No  person,  including  the  physician,  would  be 
required  to  agree  to  a  settlement.   However,  participation  in  mediation  by 
member  physicians  would  be.  mandatory ,  and  failure  to  cooperate  with  mediatic:. 
would  be  grounds  for  discipline.   Refusal  to  enter  a  settlement  by  a  pliysiciar. 
would  not  constitute  lack  of  cooperation.   Participation  by  the  complaining 
party  would  be  voluntary. 

Settlements  would  not  be  limited  to  fee  adjustments.   The  PGC  could  suggest, 
and  the  physician  might  agree  to,  other  undertakings  by  the  physician.   The?e 
would  be  nonprice  undertakings  designed  to  educate  physicians  about  liow  to 
prevent  the  type  of  incidents  that  give  rise  to  patient  complaints.   These 
include  how  to  manage  the  physician's  office  in  ways  that  are  considerate  cf 
the  needs  and  interests  of  patients,  iiow  to  communicate  with  patients,  ho>-  ' 
■anage  billing  procedures  so  as  to  prevent  errors,  and  other  iaaueii.  For 
exaaple,  if  repeated  complaints  about  a  physician  arc  found  to  rtault  fron 
coding  errors  ou  claims  foros,  then  education  about  coding  aay  be  appropriate. 

If  warranted,  the  PCC  could  require  a  physician  to  engage  In  a  nonprice 
undertaking  designed  to  prevent  future  cooiplaints  or  aiaconduct.  While  these 
undertakings  might  arise  out  of  mediation  of  the  fee'disputc,  tbey  would  be 
directed  towards  nonprice  issues  that  cane  to  light  during  review  of  the 

complaint. 

Proceedings  during  mediation  would  be  kept  confidential.  No  part  of  the 
proceedings  would  be  open  to  the  membership  or  the  public.  The  report  of  the 
initial  investigation  would  be  kept  confidential,  and  any  record  created  or 
documents  collected  would  also  not  be  discloaed.  Likewise,  any  settleMnt 
reached,  including  settlements  that  are  conditioned  on  nonprice  undertakings, 
would  not  be  disclosed  to  the  membership  or  to  the  public. 

PDCs  would  review  level  II  complaints  to  determine  whether  the  physician 
should  be  disciplined.   Tlie  procedures  specified  by  HCQIA  would  be  followed  to 
ensure  fairness  to  the  physician  charged  with  unethical  conduct. 
Participation  in  the  PDC  proceeding  would  be  mandatory  for  the  physician 

involved . 


(;/■  waf  misled  una  helicyin^  riiar  rlic  presence  of  another  Jiirifn  warranieil  pa\in^ 
substantially  more  than  the  market  late.  then  the  patient  wouUi  be  viewed  as  ha\  in^  a 
valid  complaint 
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FDCs  would  keep  their  proceedings  confidential.   However,  PDC  decisions  would 
be  publicly  disclosed.   No  information  about  the  fee  levels  involved  in  a 
discipline  for  fee  gouging  would  be  disclosed,  but  the  occurrence  of  the 
discipline  would  be  made  public.   The  purpose  of  "disclosure  would  be  to  inform 
the  public  about  the  discipline. 

The  FTC  Guidelines  for 
Prof^jisional  Peer  Review  of  F«a 

FTC  staff  have  noted  that,  properly  managed,  professional  peer  review  of 
physician  fees  results  in  three  procompetitive  benefits.     First,  it  is  a 
means  of  providing  information  to  patients  about  physician  fees  and  other 
issues.   That  is  procompetitive  because  the  information  allows  the  patient  to 
decide  whether  a  fee  is  excessive  in  relation  to  those  charged  by  other 
physicians.   It  is  an  important  ber^efit  because  there  are  often  wide 
disparities  in  fee  information  between  patients  and  health  care  providers. 

Second,  fee  peer  review  can  be  an  efficient  and  low  cost  method  for  resolving 
disputes  about  fees  between  physicians,  patients,  and  payers.   That  is 
procompetitive  because  it  facilitates  the  expedient  and  fair  resolution  of 
disputed  transactions.   At  present,  there  is  no  effective  forum  available  to 
recolvc  disputes.   Courts  are  expensive  and  difficult  to  use,  and  they  are 
often  very  slow.   State  licensing  boards  are  not  dcsifned  to  resolve 
individual  disputes.   Instead,  they  investigate  physicians  in  response  to 
complaints.  At  present,  most  licensing  boards  have  sufficient  resources  to 
investigate  only  the  nost  serious  conplaints. 

Third  and  finally,  fee  peer  review  builds  confidence  in  the  market  for 
physician  services.   Patients  develop  confidence  because  they  believe  that 
they  will  be  treated  fairly,  and  that  they  will  receive  objective  information 
in  the  event  of  a  dispute. 

However,  an  improperly  managed  fee  peer  review  program  can  be  anticompetitive 
and  violate  the  antitrust  laws.   FTC  advisory  opinions  note  that  antitrust 
violations  may  occur  if  fee  peer  review  becomes  a  device  to  coerce  physicians 
to  adhere  to  certain  fee  levels  or  to  coerce  payers  into  accepting  fee  levels, 
if  it  is  used  to  discipline  physicians  who  engage  in  legitJAate  competitive 
activities  or  innovative  practices  that  are  frowned  upon  by  other 
practitioners,  or  if  it  becomes  a  vehicle  for  physicians  to  agree  among 
themselves  about  fee  levels. 

The  advisory  opinions  note  that  antitrust  violations  can  be  avoided  if  all 
concerned  parties  view  fee  peer  review  solely  as  a  means  of  mediating  specific 
fee  disputes,  rather  than  a  process  for  the  collective  sanctioning  of  fee 
levels  or  particular  practices.   Mediation  involves  the  expression  of  opinion 
by  peer  review  panel  members  about  a  fee  charged  for  a  particular  service 
provided  to  a  patient.   That  expression  of  opinion  allows  the  patient  or  payer 
involved  to  decide  whether  to  pay  the  fee  in  question. 

Certain  guidelines  designed  to  prevent  anticompetitive  abuse  of  fee  peer 
review  can  be  dravx.  from  the  FTC  advisory  opinions.   These  guidelines  can  be 
summarized  as  follows: 

(1)     Fart icipation  in  professional  peer  review  of  fees  is  voluntary 
for  the  physicians  and  any  complaining  or  affected  party,  such 
as  the  patient.   The  FTC  is  concerned  tl>at  proffered  guidance  in 
fee  peer  review  could  become  coercive  if  the  procesr.  is  not 
voluntary . 


1 ''       Src  Hoi  I'.u  hak  aiiil  Sec  Rule  nr  ftn   <*  .^uj^iji 

^5       "Siatc  Medical  Boat cis  and  Medical  Discii>liiic."  Ih^jkco,  Grwuii.  Dcpannnni  ■>■ 
Health  and  Human  Scivn  es  (Aii\;iisi  1990) 

'        Sec  .-li/wjf"  >  Oiimunn  <.  lUd  ai  fin   S.  il'IlLii 
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(2)  Determinations  made  by  tlie  peer  reviewers  about  tlie  pin  si  ^  lan  '  s 
fees  are  advisory,  and  have  no  coercive  aspects.   T^e  FTC  is 
concerned  that  coercive  determiiiat  ion*  rcuJO  t.hre'';?r. 
independent  pricing. 

(3)  Peer  review  decisions  about  fees  are  based  solely  on  the  facts 
and  circumstances  of  the  particular  case.   The  FTC  is  concerned 
that  independent  pricing  could  be  threatened  if  detenninations 
about  particular  past  prices  become  generalized  in  future  fee 
peer  review  opinions. 

(It)  Peer  review  decisions  about  the  appropriateness  of  fees  are  kept 

confidential  and  are  not  disclosed  except  to  the  physician  and 
complaining  patient  or  payer.   The  FTC  believes  that 
dissenination  of  peer  review  opinions  about  fees  could  threaten 
independent  pricing. 

(5)    Iht   association  of  physicians  sponsoring  professional  peer 

review  of  fees  does  not  collect  information  on  fees  charged  by 
its  members  and  does  not  use  the  information  to  establish  a 
pricing  benchmark.   The  FTC  believes  that  the  difficulty  and 
complexity  of  a  procedures  should  be  evaluated  based  on  the 
individual  judgment  and  expertise  of  the  peer  reviewers.   To  the 
extent  that  any  reference  is  made  to  external  factors  or 
benchmarks,  consideration  should  be  limited  to  fee  information 
not  sponsored  or  sanctioned  by  the  medical  society. 

For  the  most  pait,  the  procedures  proposed  by  the  AMA  would  adlieie  Lo  these 
guidelines,  but  there  would  be  some  significant  departures".   In  particular, 
the  proposed  process  would  not  be  voluntary  in  all  respects.   The  emphasis  of 
the  program  would  be  mediation,  but  participation  would  be  mandatory  for 
members.   Participation  would  be  required  because  the  public  would  not  be  well 
served  by  a  peer  review  process  that  members  could  ignore  when  patients  file 
complaints  about  them. 

For  the  same  reasons,  the  program  would  be  coercive  in  some  situations. 
Medical  societies  would  discipline  members  who  engaged  in  egregious  fee 
gouging.   The  purpose  would  be  to  give  the  public  confidence  that  physicians 
wlio  engage  in  egregious  fee  gouging  will  be  held  accountable. 

The  AMA' 6  Proposed  Procedures  For 
Peer  Review  of  Fm   are  Procoapetitive 

The  judicial  decisions  relevant  to  peer  review  of  fees  are  generally 
consistent  with  the  current  policy  of  the  Comsission  in  that  they  would  permit 
self-regulation  activities  that  do  not  constitute  or  enforce  a  price-fixing 
agreement.   Tlie  AMA '  s^  proposed  procedures  for  pe«x  review  of  fees  would 
clearly  fall  within  the  range  of  conduct  deemed  reasonable  by  Che  courts,  and 
any  departures  from  existing  FTC  guidelines  would  be  proconpetitive  and  lawful. 

The  Supreme  Court  has  held  that  an  agreement  affecting  price  should  only  be 
condemned  after  a  "quick  look"  to  determine  whether  it  has  clear 
anticompetitive  consequences  and  lacks  any  redeeming  virtue.   Broadcast  Musiu. 
Inc.  V.  Columbia  Broadcasting  System.  Inc..  441  U.S.  1,  19-20  (1979).   As 
noted  above,  the  Commission  recognizes  the  procoapetitive  benefits  that  result 
from  peer  review  of  fees.   The  AMA's  proposed  fee  peer  review  is  thus  not 
inherently  suspect;  it  presents  antitrust  concerns  only  if  the  fee  peer  review 
serves  to  establish  or  enforce  a  price-fixing  agreement. 

Tlie  AMA's  proposed  process  contains  several  elements  designed  to  assure  that 
the  peer  review  conducted  will  not  establish  or  enforce  a  price-fixing 


The  AMA  understands  that  canfidcitnalirv  is  linnrrd  to  iitfontioticn  ahoiir  ilie  fcr  Ic^rl 
Itself  as  opposed  to  tin/act  of  a  pc  i   '  cv/ch  <h  turn    Tlic  A^^A  believes  iluit  niedu  ol 
societies  may  publieize  infonneinou  nluini  the  iiiniilni  oiiJ  iijiiiie  of  peei  mie^^' 
actions  taken,  and  could  publicize  the  nomes  of  individuals  disciplined  for  fee 
gouging,  provided  tliat  the  fee  ainount.s  iinohed  neie  not  disclosed 


126 

agreetnent.   First,  the  PDCs  will  act  on  a  coaplaint  of  alleged  fee  gouging 
only  (1)  when  the  complaint  originates  with  «  patient,  or  (2)  when  the 

complaint  originates  vith  another  physician  and  the  patient  states  that  he  cr 
slie  either  did  not  agree  to  pay  the  high  fee,  or  would  not  have  agreed  lo  pa> 
a  fee  that  was  extraordinarily  high  in  comparison  to  those  charged  by 
comparable  physicians.   Oiily  in  extreme  circumstances,  such  as  where  there  is 
evidence  of  fraud  or  a  mentally  impaired  patient,  would  a  PDC  pursue  fee  peer 
review  when  the  patient  is  satisfied  with  the  fee  charged.   This  policy  limits 
tlie  possibility  that  a  fee  peer  review  action  will  be  undertaken  for  the 
purpose  of  enforcing  a  price-fixing  agreement  among  physicians.   Ic  would  aisr 
focus  fee  peer  review  activity  on  those  cases  in  which  an  imperfect 
information  exchange  between  physicians  and  patients  has  created  a  distortior. 
in  the  market  which  the  physician  has  used  to  his  or  her  financial  advantage. 

Second,  PDCs  will  not  develop  any  fonnal  or  informal  benclwiark  schedule  of 
reasonable  fees  with  which  to  resolve  fee  disputes.   Each  allegation  of  fee 
gouging  will  be  addressed  under  the  unique  circumstances  in  which  it  arose, 
and  the  TDC  will  simply  determine  whether  the  fee  charged  in  that  case  was 
excessive.   Third,  there  will  be  no  public  disclosure  of  any  fee  amounts 
determined  to  be  eMcesfive.  c^r   of  th«'  ri'r-'c  vjpw  of  th»  rei's^n.Th'l*  fee  m  en- 
case.  These  latter  two  elements  limji  the  poss  ibi  li  tj-  that  fee  peci  re\-:e^ 
will  facilitate  the  development  of  a  price-fixing  agreement  by  physicians. 

The  Commission  h^s  expressed  its  concern  th?t  fee  peet  review  may  be  useo 
improperly  to  discipline  physicians  who  compete  by  offering  a  new  product  c- 
scrvice.   The  substantial  due  process  procedures  contained  m  the  AMA '  s 
r:opcral  : :  -    ir.'.crde'i  ". ;  lessen  Ll:e  possibility  rf  exc  lus  lonarv  cc.iC';r'-  :' 
guise  of  peer  reviev.  The  courts  recognise  that  industry  self-regulation  is 
usually  found  lawful  when  such  procedural  safeguards  are  caployed.  ALLLfid 
Tu^'ft  fc  pnn«1«lt  Corp.  v,.  Indian  Head  Inc  ■  ■  USt   U.S.  492  (1988);  Silver  v.  New 
Ynrlr  Stock  &tchan»e.  373  U.S.  341,  364-67  (1963). 

Finally,  the  Supreme  Court's  decision  in  Aritona  v.  Maricopa  CoMP^y  Medical 
Society.  457  U.S.  332  (1982),  is  not  inconsistent  with  the  AHA's  proposed 
process.   In  Maricopa,  the  physicians  clearly  agreed  to  liait  their  charges  to 
patients  who  contracted  with  a  particular  insurer.  The  AMA's  proposal 
involves  no  such  agreement  affecting  price,  and  fee  peer  review  is  not  likely 
to  result  in  price-fixing.   The  courts  have  noted  that  if  an  ethical  rule  is 
not  itself  illegal,  neither  is  enforcement  of  the  rule.   See.  CiXxt  Vogel  v. 
American  Society  of  Appraisers.  744  F.2d  598  (7th  Cir.  1984). 

Tlie  AMA's  proposed  procedures  for  peer  review  of  fees  generally  adhere  to  the 
guidelines  developed  by  the  FTC  for  a  proconpetitive  fee  peer  review  program. 
The  limited  ways  in  which  the  proposed  procedures  depart  froa  the  FTC 
guidelines  are  designed  to  make  enforcement  of  the  ethical  rule  against  fee 
gouging  more  effective  in  a  procompetitive  manner.   These  departures  actually 
reinforce  the  core  concepts  underlying  the  FTC  guidelines  and  will  not  have 
any  anticompetitive  effects. 

The  departures  from  FTC  guidelines  in  the  AMA  proposed  procedures  are  as 

f ol lows  : 

•  Participation  in  fee  peer  review  by  members  is  mandatory. 

•  Members  who  engage  in  egregious  conduct,  including  fee  gouging,  may  be 
disciplined. 

•  Discipline  for  egregious  conduct  will  not  be  kept  confidential. 
Each  one  of  titese  departures  will  be  discussed  below. 

a .     Mandatory  Participation  Qf  Members  In  Fee  Peer  Review  and  Med ia l.isn 

A  primary  procompetitive  benefit  of  fee  peer  review  is  to  provide  information 
to  the  patient  about  physician  fees  and  charges.   The  process  helps  reduce  the 
disparity  of  information  between  physicians  and  patients.   The  information 
helps  the  patient  decide  whether  to  r-"-^  ^11  -'    a  poitii'o  ■^f  the  fee  in 
question,  and  whether  to  patronize  oilier  physicians." 
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Mandatory  participation  in  fee  peer  review  by  medical  society  members  iinpro^" 
the  information  made  available  to  the  patient  during  mediation.   A  pliysiciau 
who  coop«r«te«  with  the  PCC  will  provide  patient  records  and  other  documents, 
will  discuss  the  physician's  perspective  about  the  patient's  treataent,  and 
will  explain  the  reasons  for  the  fee.   There  will  be  a  Buch  better  basis  upon 
which  to  judge  whether  the  fee  was  reasonable,  whether  the  physician  nade  any 
Mistakes  in  billing,  whether  there  was  a  foundation  for  nonprice  complaints  by 
the  patient,  and  other  matters. 

In  addition,  the  physician  receives  information  froa  the  patient  that  may  help 
the  physician  operate  a  more  competitive  practice.  The  physician  may  find  out 
about  office  management  problems  that  need  to  be  corrected,  about  office  staff 
that  are  not  interacting  well  with  patients,  or  about  problems  that  the 
physician  has  in  coomuni eating  with  patients.   In  addition,  the  PCC  can  help 
inform  the  physician  about  educational  programs  that  can  help  correct  the 
problems  revealed  during  awdiation. 

Finally,  mandatory  participation  increases  the  likelihood  that  settlements 
acceptable  to  the  patient  and  the  physician  can  be  arrived  at.   Satisfactory 
settlements  build  confidence  in  the  market  for  physician  services.   Patients 
develop  confidence  that  they  will  be  treated  fairly,  and  that  they  can  have 
complaints  resolved. 

Mandatory  participation  in  PGC  proceedings  is  not  anticompetitive  because  tlie 
focus  is  on  mediation.   Tlie  only  requirement  is  that  the  physician 
participate,  not  that  the  physician  adhere  to  any  fee  or  fees  recommended  by  a 
PGC  or  the  medical  society.   Further,  the  physician  -is  not  subject  to 
di.scipline  by  the  VGC  for  fees  charged.   (Mandatory  participation  in 
disciplinary  proceedings  conducted  by  the  PDC  is  discussed  below). 
Participation  in  remedial  education  may  be  required,  but  only  for  nonfee 
aspects  of  the  physician's  practice. 

b .    Pa^cJ  pliu.«-JLox^Ea.e-gaug  in  g 

Tlie  possibility  of  PDC  discipline  for  egregious  conduct  is  procompetit ive .   1" 
provides  the  patietit  with  information  about  physicians  who  have  engaged  in 
unconscionable  fee  gouging  or  other  misconduct.   That  allows  the  patient 
involved  and  other  patients  to  decide  whether  or  not  to  continue  dealing  with 
tl\e  physician.   In  addition,  it  builds  confidence  in  the  market  because 
patients  know  that  physicians  who  engage  in  egregious  conduct  can  be  held 
accountable . 

Discipline  for  fee  goupiiig  is  not  anticompetitive.   In  most  situations,  the 
complaint  about  an  egregious  fee  will  arise  out  of  nonprice  conduct  such  as 
r-aud,  the  provision  of  inappropriate  services,  the  provision  of  substandard 
s-rvices,  or  other  misconduct.   Disciplinary  actions  that  are  primaril>  bascj 
o   such  misconduct  do  not  reflect  a  maximum  price  fixing  agreement. 

Even  if  the  discipline  concerns  fee  gouging  only,  it  will  not  likely  reflect 
maximvoa  price-fixing.   Patients  who  complain  about  being  gouged  normally  have 
not  agreed,  with  full  information  about  comparable  feta  and  the  quality  and 
need  of  the  service  being  offered,  to  pay  a  fee  that  is  cxtraordiuarily  high. 
Such  a  patient  normally  will  not  have  been  informed  about  the  extraordinary 
nature  of  the  fee  before  receiving  the  service  and,  if  so  informed,  would  not 
have  agreed  to  it  in  advance.   Therefore,  these  are  transactions  that  would 
not  have  occurred  but  for  disparities  in  information  between  the  physician  and 
the  patient. 

It  is  unlikely  that  a  patient  who,  for  whatever  rcaaon,  agreed  to  an 
extraordinarily  high  Ie«  while  being  fully  aware  of  the  fees  charged  by 
comparable  physicians  will  file  a  complaint.   Such  incidents  are  likely  to  be 
tew,  and  the  PDC  will  address  them  only  in  extreme  circumstances. 

The  colleagues  of  a  physician  who  charges  extraordinarily  high  fees  may 
complain  to  the  applicable  medical  society.  Disciplinary  actions  that  result 
from  a  physician  complaint  about  another  physician's  high  fees  might  reflect 
enforcement  of  a  OMximum  price-fixing  agreement.   However,  as  discussed  above, 
that  possibility  can  be  remedied  by  restricting  discipline  to  situations  where 
there  are  patient  complaints.   If  a  physician  complains  about  a  colleague  who 
charges  extraordinarily  high  fees,  a  PGC  would  investigate  to  determine 
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whether  the  physician 'c  patients  were  fully  infonMd  and  agreed  to  pay  the  fee 
withovit  being  subject  to  undue  influence.   If  the  patients  were  (enerally 
satisfied,  there  would  be  no  grounds  for  discipline. 


c.     Disclosure  of  Discipline 

Fina]ly,  publicly  disclosing  disciplinary  actions  for  fee  gouging  is 
procompeti tive .   It  provides  information  to  consumers  about  physicinns  who 
have  been  charging  extraordinarily  high  fees  in  situations  that  have  been 
unfair  to  patients.   That  helps  patients  decide  which  physicians  to  patronize, 
and  it  builds  confidence  in  the  market  for  physician  services. 

Moreover,  public  disclosure  of  disciplinary  actions  provides  a  deterrent 
effect,  among  the  physician  community  and  increases  the  effectiveness  of 

enforcement  of  the  profession's  etbical  code. 

No  information  would  be  disclosed  abovit  the  fees  charged  by  the  physician 
disciplined  or  the  fees  considered  ressouoble  bv  th«  TVC        Therefore, 
disclosure  would  not  constitule  a  signal  abovt  the  fee  levels  that  could 
facilitate  a  physician  fee  agreement  on  fees. 

d .     Effect  on  Health  Care  Exrenditures 

FTC  staff  has  asked  whether  the  proposed  procedures  for  professional  fee  peer 
review  will  reduce  health  care  expenditures.   The  AHA  cannot  proaise  that 
precisely  diacemiblc  savings  will  result  that  will  be  directly  attributable 
to  the  procedures,  but  the  AMA  and  the  CMS  expect  that  the  procedures  will 
help  control  health  care  costs.  As  stated  earlier,  the  program  Is  designed 
and  intended  to  comply  with  the  antitrust  laws  and  therefore  will  emphasize 
the  awdiation  of  fee  disputes.   The  program  will  not,  and  cannot  under  the 
low,  be  a  fee  control  program  which  could  result-  in  precisely  diacemible  and 
quantifiable  savings.   It  is  expected  that  the  program  will  reduce  the 
incidence  of  fee  gouging,  and  therefore  result  in  some  directly  attributable 
savings,  but  fee  gouging  is  not  conmon  and  its  elimination  is  not  expected  to 
result  in  substantial  savings  overall.   It  is  expected  that  the  program  will 
help  detect  and  reduce  the  incidence  of  fraud,  which  should  also  result  in 
cost  reductions. 

In  addition,  the  information  provided  to  patients  through  the  peer  review 
process  will  enable  them  to  compare  physician  fees  more  effectively,  and  it 
will  give  them  a  better  understanding  of  medical  practice  and  medical  decision 
making  that  should  make  them  more  effective  consumers.   The  process  should 
also  help  patients  develop  a  better  understanding  of  what  benefits  are 
realistic  to  expect  from  physiciani:,  and  the  extent  of  the  resources  that  are 
necessary  to  provide  effective  health  care.   Also,  physicians  will  become  more 
sensitive  to  the  complaints  of  patients  and  will  change  their  practice 
patterns  to  respond  to  them.   The  result  of  more  informed  consumers  and  more 
sensitive  physicians  should  be  an  improved  market. 


Ci)ll£iuiipn 

For  the  reasons  stated  above,  the  AMA  and  CMS  believe  that  the  AMA ' s  proposed 
fee  peer  review  procedures  will  be  procompetitive  and  facilitate  the  operation 
of  the  market  for  physician  services.   Equally  important,  the  procedures  will 
enhance  the  protection  of  patients  where  the  market  does  not  operate 
efficiently  and  thereby  increase  the  trust  of  patients  in  their  physicians, 
which  is  the  lieart  of  the  physician/pat ient  relationship.   The  AMA  and  CMS 
request  an  opinion  that  the  proposed  procedures  are  not  anticompetitive  and 
would  not  be  subject  to  FTC  enforcement  actions. 
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Senator  Metzenbaum.  Thank  you  very  much. 

Mr.  Bruce  Brennan,  speaking  on  behalf  of  the  Pharmaceutical 
Manufacturers  Association.  We  are  happy  to  have  you  with  us 
today,  sir. 

STATEMENT  OF  BRUCE  J.  BRENNAN 

Mr.  Brennan.  Thank  you,  Senator.  Mr.  Chairman,  Mr.  Hatch,  I 
have  with  me  also  today,  Senator,  Mr.  Thomas  Downs  from  the 
Washington  law  firm  of  Swidler  &  Berlin,  our  association's  outside 
antitrust  counsel. 

Senator  METZENBAUM.  We  are  happy  to  welcome  him. 

Mr.  Brennan.  We  are  both  pleased  to  be  here  on  behalf  of  PMA 
to  talk  about  antitrust  concerns  in  the  health  care  area. 

In  recent  times,  there  has  been  a  growing  concern  in  the  United 
States  over  the  rising  costs  of  health  care,  including  the  cost  of  pre- 
scription drugs.  The  PMA  and  its  members  have  been  and  are  de- 
sirous of  participating  in  the  effort  to  contain  such  costs.  At  the 
same  time,  PMA  and  its  members  believe  it  is  vital  that,  in  seeking 
a  solution  to  the  rising  cost  of  health  care,  the  Nation  preserve  the 
free  market  and  competitive  principles  upon  which  that  market  re- 
lies. That  market  and  those  principles  are  not  only  at  the  heart  of 
this  subcommittee's  jurisdiction,  but  they  form  the  foundation  on 
which  the  U.S.  pharmaceutical  industry  has  achieved  world  leader- 
ship. 

The  fundamental  role  of  the  pharmaceutical  industry  is  clear,  to 
develop  new  and  improved  products  that  will  enhance  our  ability 
to  prevent,  treat,  and  hopefully  cure  disease,  and  to  do  so  at  costs 
that  are  lower  than  nonpharmaceutical  alternatives.  But  the  devel- 
opment of  new  and  improved  products  is  both  expensive  and  highly 
risky.  Those  essential  activities  will  neither  be  funded  nor  even  un- 
dertaken in  the  absence  of  marketplace  conditions  providing  nec- 
essary incentives.  At  the  same  time,  the  products  of  the  pharma- 
ceutical industry  must  be  available  to  those  in  need. 

It  is  important  for  these  reasons,  the  need  for  an  environment 
supportive  of  innovation  and  the  requirements  of  fairness  and 
availability  to  patients,  that  the  PMA  and  its  members  have  sup- 
ported a  national  program  of  managed  competition  in  health  care 
and  the  extension  of  insurance  coverage  to  prescription  drugs.  But 
today  for  a  large  percentage  of  Americans,  these  programs  are  not 
yet  in  place  and  it  may  be  some  time  before  they  are.  In  the  in- 
terim— and  I  stress  the  interim — the  PMA  and  its  member  compa- 
nies are  prepared  to  act  to  contain  the  cost  of  prescription  drugs. 

Let  me  take  us  up  to  the  present.  In  the  fall  of  1992,  the  associa- 
tion adopted  a  resolution  instructing  its  president  to  meet  with  rep- 
resentatives of  the  incoming  administration  and  Members  of  Con- 
gress to  inquire  whether  there  existed  any  interest  in  exploring 
with  individual  member  companies  their  willingness  to  limit  aggre- 
gate price  increases  to  increases  in  the  CPI  or  some  other  index. 
The  full  text  of  that  resolution  and  the  efforts  made  by  the  associa- 
tion in  furtherance  of  its  declared  objective  are  reviewed  in  the  as- 
sociation's March  12  request  for  a  business  review  letter  that  we 
filed  with  the  Antitrust  Division. 

While  the  association's  resolution  has  been  praised  by  many,  it 
has  neither  been  adopted  nor  rejected  by  the  administration  to 
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date.  Given  the  commitment  of  the  association  and  its  members  to 
demonstrate  their  interest  in  providing  construction  solutions,  the 
association  determined  to  take  the  next  step.  That  next  step  can- 
not, however,  be  taken  without  a  favorable  response  to  our  request 
from  the  Antitrust  Division. 

The  subject  at  issue  in  the  request  is  prices  and  the  action  con- 
templated requires  some  measure  of  agreement,  however  limited. 
The  antitrust  laws  preclude  even  that  limited  agreement  without 
the  assurance  of  the  Division  that  it  will  not  prosecute  either  crimi- 
nally or  civilly  should  the  association  and  its  members  act  in  ac- 
cordance with  the  request. 

Now,  since  filing  that  request  we  have  been  asked  why  did  we 
not  seek  legislation  granting  immunity  under  the  antitrust  laws. 
There  are  three  important  reasons.  First,  we  are  committed  to  com- 
petitive marketplace,  subject  over  the  long  term  to  the  disciplines 
embodied  in  our  antitrust  laws.  Thus,  we  do  not  seek  permanent 
protection  from  either  the  forces  of  competition  or  from  the  laws 
that  protect  such  competition.  Accordingly,  our  request  seeks  only 
interim  protection  pending  adoption  of  the  Government's  program 
of  managed  competition. 

Second,  responding  to  the  stated  concerns  of  senior  Government 
officials  for  action  now  pending  adoption  of  the  Government's  pro- 
gram, the  legislative  alternative  would  not  appear  timely.  And, 
third,  we  do  not  advance  our  request  believing  that  it  constitutes 
a  comprehensive  response  to  all  the  many  questions  that  may  be 
or  have  been  raised  concerning  the  cost  of  prescription  drugs.  Our 
proposal  represents  an  earnest,  meaningful  and  good-faith  effort  to 
address  the  issues  pending  the  Government's  program  for  managed 
competition. 

We  have  also  been  asked  why,  as  an  alternative  to  the  request, 
individual  member  companies  could  not  just  take  the  same  or  simi-  I 
lar  action  as  that  that  has  already  been  taken  by  10  of  our  mem- 
bers who,  acting  unilaterally,  have  declared  publicly  their  intention 
to  limit  future  price  increases  in  much  the  same  manner  as  that 
contemplated  in  our  request. 

The  short  answer  is  nothing  precludes  that  undertaking  by  oth- 
ers acting  individually.  Yet,  that  answer  will  not  withstand  exam- 
ination. If  self-restraint  is  to  be  credible  even  as  an  interim  meas- 
ure, there  must  be  some  agreement  on  basic  principles.  Thus,  the 
term  "net  prices"  must  be  defined  in  language  that  is  common  to 
all  companies.  There  must  be  a  uniform  procedure  for  reporting. 
The  Government  must  be  afforded  a  meaningful  opportunity  for  de- 
termining compliance  with  a  voluntary  program.  So,  too,  as  some 
Members  of  Congress  have  urged,  there  must  be  an  enforcement 
mechanism. 

Now,  all  of  these  subjects  are  addressed  in  the  undertaking  de- 
scribed in  our  request.  Of  course,  nothing  prevents  individual  com- 
panies from  imposing  even  more  serious  or  severe  limitations  on 
their  pricing  behavior  than  is  contemplated  in  the  request.  If  ap- 
proved and  adopted,  the  undertaking  sets  forth  a  ceiling  on  price 
increases,  but  it  does  not  set  a  floor  on  either  price  containment  or 
price  reduction. 

Finally,  Mr.  Chairman,  on  behalf  of  the  association  and  its  mem- 
bers, I  wish  to  reiterate  that  our  request  to  the  Antitrust  Division 
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has  been  made  in  the  utmost  good  faith.  As  an  interim  measure  for 
dealing  with  prescription  drug  prices,  we  feel  it  is  entitled  to  seri- 
ous and,  we  think,  favorable  consideration.  Also,  as  an  interim 
measure,  we  think  it  is  superior  to  other  interim  measures  ad- 
vanced, including  price  regulation  or  price  freezes.  Those  alter- 
natives would  stifle  innovation,  we  feel,  and  preclude  the  acquisi- 
tion of  capital  essential  to  our  research  and  development. 

If  this  committee  concurs  with  us  on  the  merits  of  our  request, 
we  would  urge  and  hope  that  the  committee  would  so  advise  the 
Antitrust  Division. 

Thank  you. 

[The  prepared  statement  of  Mr.  Brennan  follows:] 

Prepared  Statement  of  Bruce  J.  Brennan  on  Behalf  of  the  Pharmaceutical 

Manufacturers  Assocl\tion 

Mr.  Chairman  and  members  of  the  Subcommittee:  I  am  Bruce  J.  Brennan,  Senior 
Vice  President  and  General  Counsel  of  the  Pharmaceutical  Manufacturers  Associa- 
tion. PMA  represents  more  than  100  research-based  pharmaceutical  companies  that 
discover,  develop  and  produce  most  of  the  prescription  drugs  used  in  the  United 
States,  and  a  suostantial  portion  of  the  medicines  used  abroad.  I  appreciate  the  op- 
portunity to  appear  before  the  Subcommittee  today  to  present  the  industry's  views 
on  antitrust  issues  in  the  health  industry. 

In  recent  times,  there  has  been  a  growing  concern  in  the  United  States  over  the 
rising  cost  of  healthcare,  including  the  cost  of  prescription  drugs.  The  PMA  and  its 
member  companies  have  been  and  are  desirous  of  participating  in  the  effort  to  con- 
tain such  costs.  At  the  same  time,  the  PMA  and  its  members  believe  that  it  is  vital 
that,  in  seeking  a  solution  to  rising  costs  for  healthcare,  the  nation  preserve  the  free 
market  and  competitive  principles  on  which  that  market  relies.  That  market  and 
those  principles  are  not  only  at  the  heart  of  this  Subcommittee's  jurisdiction,  but 
form  the  foundation  on  which  the  U.S.  pharmaceutical  industry  has  achieved  world 
leadership. 

In  the  current  consideration  of  healthcare  reform,  there  are  some  factors  about 
the  U.S.  pharmaceutical  industry  that  are  not  being  recognized  by  many  policy- 
makers and  segments  of  the  public. 

•  Price  increases  have  slowed.  According  to  the  Bureau  of  Labor  and  Statistics 
(BIjS),  manufacturers'  price  increases  for  prescription  drugs  for  the  12-month 
period  ending  in  January  were  the  smallest  in  15  years.  They  have  declined 
steadily  since  1989,  dropping  from  9.5  percent  in  that  year  to  4.5  percent  during 
the  12  months  ending  in  February — a  53  percent  decrease.  And  because  of  eco- 
nomic analyses  showing  that  the  BLS  index  actually  overstates  price  increases, 
BLS  is  changing  its  methods  for  measuring  pharmaceutical  price  increases. 

•  Companies  are  voluntarily  holding  down  prices.  Ten  companies  representing 
more  than  40  percent  of  U.S.  sales  have  independently  pledged  to  keep  prices 
at  or  below  inflation — and  all  are  honoring  their  pledges. 

•  Pharmaceuticals  are  not  a  key  factor  in  the  rapid  rise  in  total  healthcare  expend- 
itures. 

— Outpatient  prescription  drugs  as  a  percent  of  national  healthcare  expendi- 
tures have  dechned  in  the  U.S.,  dropping  from  8.9  percent  in  1965  to  4.8  per- 
cent in  1991. 

— While  healthcare  costs  have  increased  rapidly,  rising  from  5.9  percent  of  GDP 
in  1965  to  13.2  percent  in  1991,  the  share  of  GDP  spent  on  prescription  drugs 
has  remained  relatively  constant  for  three  decades — at  0.53  percent  of  GDP 
in  1965  and  0.64  percent  in  1991. 

•  New  drugs  are  entering  the  market  at  prices  lower  than  the  prices  of  existing 
market  leaders.  Of  new  chemical  entities  which  were  approved  by  the  FDA  for 
marketing  in  the  U.S.  during  1991  and  1992,  24  of  these  were  launched  into 
therapeutic  areas  where  competing  pharmaceuticals  existed.  In  these  cases,  21 
of  the  24  entered  the  U.S.  market  at  a  price  lower  than  the  price  of  the  existing 
market  leader.  In  many  cases,  these  prices  were  substantially  lower,  averaging 
18  percent  lower  for  pharmaceuticals  treating  chronic  ailments,  and  7  percent 
lower  for  pharmaceuticals  treating  acute  ailments. 
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While  the  PMA  and  its  members  do  not  take  issue  with  the  need  for  a  national 
program  for  containing  healthcare  costs,  any  such  program  must  take  account  not 
only  of  the  forces  and  entities  that  have  contributed  to  the  rising  costs  of  healthcare, 
but  of  the  historical  and  potential  future  role  in  containing  overall  costs  that  each 
participating  segment  may  play.  In  the  case  of  the  pharmaceutical  industry,  that 
future  role  is  plainly  revealed  in  the  record  of  its  past  performance:  The  products 
of  our  industry,  considerations  of  prescription  drug  prices  included,  have  contributed 
not  only  to  the  prevention,  treatment  and  cure  of  disease,  but  also  to  the  oppor- 
tunity to  treat  people  as  out-patients  who  otherwise  would  require  expensive  in-hos- 
pital  care.  Overall,  the  products  of  the  pharmaceutic  industry  have  served  to  con- 
tain, rather  than  to  increase,  healthcare  costs  in  the  United  States.  Prescription 
drugs  are  the  most  cost  effective  alternative  to  the  prevention,  treatment  and  cure 
of  disease. 

Looking  to  the  future,  and  assuming  government  policies  that  are  supportive  of 
innovation,  the  fundamental  role  of  the  pharmaceutic  industry  is  clear:  To  develop 
new  and  improved  products  that  will  enhance  our  abihty  to  prevent,  treat  and, 
hopefully,  cure  disease  and  to  do  so  at  costs  that  are  lower  than  non-pharmaceutical 
alternatives.  But,  the  development  of  new  and  improved  products  is  both  expensive 
and  highly  risky.  Those  essential  activities  will  neither  be  funded  nor  undertaken 
in  the  absence  of  market-place  conditions  providing  necessary  incentives.  At  the 
same  time,  the  products  of  the  pharmaceutical  industry  must  be  available  to  those 
in  need.  It  is  for  these  reasons — the  need  for  an  environment  supportive  of  innova- 
tion and  the  requirements  of  fairness  and  availability  to  patients — that  the  PMA 
and  its  members  have  supported  a  national  program  of  managed  competition  in 
healthcare  and  the  extension  of  insurance  coverage  to  prescription  drugs.  But, 
today,  for  a  large  percentage  of  Americans  those  programs  are  not  in  place,  and  it 
may  be  some  time  before  they  are.  In  the  interim,  the  PMA  and  its  member  compa- 
nies are  prepared  to  act  to  contain  the  costs  of  prescription  drugs. 

In  the  fall  of  1992,  the  Association  adopted  a  Resolution  instructing  its  President 
to  meet  with  representatives  of  the  incoming  Administration  and  Members  of  Con- 
gress to  inquire  whether  there  existed  any  interest  in  exploring  with  individual 
member  companies  their  willingness  to  limit  aggregate  price  increases  to  increases 
in  the  CPI  or  some  other  index.  The  full  text  of  that  resolution  and  the  efforts  made 
by  the  Association  in  furtherance  of  its  declared  objective  are  reviewed  in  the  Asso- 
ciation's March  12th  Request  for  Business  Review  Letter  to  the  Antitrust  Division 
of  the  Department  of  Justice,  copies  of  which  were  earUer  provided  to  the  Sub- 
committee s  staff.  As  you  are  aware,  while  the  Association's  resolution  has  been 
praised  by  many,  it  has  neither  been  adopted  nor  rejected  to  date.  Given  the  com- 
mitment of  the  Association  and  its  members  to  demonstrate  their  interest  in  provid- 
ing constructive  solutions,  the  Association  determined  to  take  the  next  step. 

That  next  step  cannot,  however,  be  taken  without  a  favorable  response  to  the  Re- 
quest filed  with  the  Antitrust  Division.  The  subject  at  issue  in  the  Request  is  prices 
and  the  action  contemplated  requires  some  measure  of  agreement,  however  limited. 
The  antitrust  laws  preclude  even  that  limited  agreement  without  the  assurance  of 
the  Division  that  it  would  not  prosecute,  civilly  or  criminally,  should  the  Association 
and  its  members  act  in  accordance  with  the  Request. 

While  I  would  be  happy  to  respond  to  questions  concerning  the  substance  of  the 
Association's  request,  I  do  not  propose  to  take  up  your  time  by  restating  it  here. 
Rather,  I  will  address  issues  that  will  shed  greater  light  on  why  the  Association 
made  the  request,  as  against  pursuing  other  possible  alternatives. 

Since  filing  the  Request,  we  have  been  asked  why  we  did  not  seek  legislation 
a-anting  immunity  under  the  antitrust  laws?  There  are  three  important  reasons. 
First,  we  are  committed  to  a  competitive  market  place  subject,  over  the  long  term, 
to  the  disciplines  embodied  in  our  antitrust  laws.  Thus,  we  do  not  seek  permanent 
protection  from  either  the  forces  of  competition  or  from  the  laws  that  protect  such 
competition.  Accordingly,  our  Request  only  seeks  interim  protection  pending  adop- 
tion of  the  Government's  program  of  managed  competition.  Second,  responding  to 
the  stated  concerns  of  senior  Government  officials  for  action  now  pending  adoption 
of  the  Government's  program,  the  legislative  alternative  would  not  have  proved 
timely.  And  third,  we  do  not  advance  our  Request  believing  that  it  constitutes  a 
comprehensive  response  to  all  of  the  many  questions  that  may  be  and  have  been 
raised  concerning  the  costs  of  prescription  drugs.  Our  proposal  represents  an  ear- 
nest, meaningful  and  good  faith  effort  to  address  the  issues  pending  the  Govern- 
ment's program  for  managed  competition. 

We  also  have  been  asked  why,  as  an  alternative  to  the  Request,  individual  mem- 
ber companies  could  not  take  the  same  or  similar  action  as  that  already  taken  by 
10  members  who,  acting  unilaterally,  have  declared  publicly  their  intention  to  Umit 
future  price  increases  in  much  the  same  manner  as  that  contemplated  in  the  Re- 
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quest?  The  short  answer  is  that  nothing  precludes  that  undertaking  by  others  acting 
individually.  Yet,  that  answer  will  not  withstand  examination.  If  self  restraint  is  to 
be  credible  even  as  an  interim  measure,  there  must  be  some  agreement  on  basic 
principles.  Thus,  the  term  "net  prices"  must  be  defined  in  language  that  is  common 
to  all  companies;  there  must  be  a  uniform  procedure  for  reporting;  and  the  Govern- 
ment must  be  afforded  a  meaningful  opportunity  for  determining  compliance  with 
this  voluntary  program.  So  too,  as  some  Members  of  Congress  have  said  to  us,  there 
must  be  an  enforcement  mechanism.  All  of  these  subjects  are  addressed  in  the  un- 
dertaking advanced  in  our  Request.  Of  course,  nothing  prevents  individual  compa- 
nies from  imposing  more  severe  limitations  on  their  pricing  behavior  than  are  con- 
templated in  the  Request.  If  approved  and  adopted,  the  undertaking  sets  a  ceihng 
on  price  increases,  it  does  not  set  a  floor  on  either  price  containment  or  price  reduc- 
tion. 

The  discussion  above  clearly  indicates  that  PMA  and  its  members  have  made 
every  effort  possible  under  the  law  to  address  concerns  about  pharmaceutical  prod- 
uct costs  in  a  responsible  manner.  But  the  law  prevents  us  from  taking  certain  steps 
or  even  engaging  in  dialogue  on  the  subject  of  pharmaceutical  product  prices.  A  good 
example  occurred  in  December  1992  when  we  received  from  then  President-elect 
Clinton's  Transition  Team  a  series  of  questions  about  the  pharmaceutical  industry. 
Approximately  one-third  of  those  questions  dealt  with  the  prices  of  existing  products 
and  mechanisms  for  curtailing  price  increases  in  the  future.  We  responded  to  those 
particular  questions  in  the  following  manner: 

To  the  extent  that  the  antitrust  laws  permit,  PMA  is  attempting  to  ad- 
dress in  the  near  future  the  issues  raised  in  these  questions,  and  we  hope 
to  deal  with  them  in  close  cooperation  with  the  incoming  Administration 
through  an  appropriate  and  lawful  mechanism.  However,  we  are  not  able 
to  answer  them  in  this  response. 

The  Request,  which  I've  just  discussed,  is  our  sincere  effort  to  develop  such  a  law- 
ful mechanism  for  our  addressing  with  Government  these  critical  issues. 

Mr.  Chairman  and  Members  of  the  Committee,  I  will  do  my  best  to  answer  your 
guestions.  On  behalf  of  the  Association  and  its  member  companies,  I  wish  to  reit- 
erate that  our  Request  to  the  Division  has  been  made  in  the  utmost  good  faith.  As 
an  interim  measure  for  dealing  with  prescription  drug  prices,  it  is  entitled  to  serious 
and,  we  think,  favorable  consideration.  As  an  interim  measure,  it  is  superior  to 
other  interim  measures  advanced,  including  price  regulation  or  price  freezes.  These 
alternatives  would  stifle  innovation  and  preclude  the  acquisition  of  capital  essential 
to  research  and  development.  If  this  Committee  concurs  with  us  upon  the  merits 
of  our  request,  we  would  hope  that  you  will  so  advise  the  Antitrust  Division. 
Thank  you. 

Senator  Metzenbaum.  Thank  you  very  much.  This  is  a  very  in- 
teresting panel,  and  the  Chair  finds  it  very  interesting  that  the 
CUnton  administration  is  entitled  to  a  lot  of  credit  for  advancing 
the  discussion  of  this  entire  subject  and  putting  it  on  the  table  and 
indicating  it  is  going  to  come  forward  with  a  program,  and  I  think 
that  all  three  of  your  groups  have  entered  the  dialog  with  the  ad- 
ministration. Is  that  correct  for  the  Hospital  Association? 

Mr.  Entin.  That  is  correct,  Senator. 

Senator  Metzenbaum.  And  also  for  the  AMA? 

Dr.  CORLIN.  Certainly. 

Senator  Metzenbaum.  And  also  for  the  PMA? 

Mr.  Brennan.  Yes. 

Senator  Metzenbaum.  I  don't  know  what  the  bottom  line  will  be. 
Each  of  you  makes  your  own  argument.  My  own  feeling  is  that  in 
some  instances  "methinks  he  doth  protest  too  much."  I  think  in 
some  instances  your  proposals  have  to  be  suspect. 

Dr.  Corlin  talks  about  these  agreements,  but  reserving  the  rights 
to  the  doctors  with  respect  to  five  separate  items,  one  of  which  was 
reimbursement.  Well,  that  would  mean  collective  action  as  to  reim- 
bursement decisions.  The  PMA  proposal — the  Chair  has  many  con- 
cerns about  that  because  we  think  that  the  proposed  minimums 
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can  be  used  in  such  a  way  as  to  be  maximums;  that  when  you  have 
an  agreement  of  this  kind,  there  is  no  reason  to  assume  that  the 
coordinated  effort  is  actually  going  to  bring  down  prices.  The  indi- 
vidual companies  are  certainly  in  a  position  to  bring  down  prices 
on  their  own. 

I  know  that  you  are  aware  of  the  fact,  Mr.  Brennan,  that  Senator 
Pryor  and  I  have  addressed  a  communication  to  the  Department  in- 
dicating our  concerns  about  your  proposals  because  we  think  that 
you  can  do  the  very  same  thing  without  a  coordinated  effort  and 
that  if  you  were  to  do  it,  it  would  redound  to  the  public's  interest 
more  effectively. 

Having  said  that,  let  me  proceed  forward  with  a  few  questions, 
but  I  do  think  that  we  now  fmd  that  this  entire  subject  is  on  the 
table,  and  for  that  the  President  and  the  First  Lady,  Hillary 
Rodham  Clinton,  are  entitled  to  considerable  credit. 

Mr.  Entin,  in  your  written  testimony  you  state  that  some  collabo- 
rative activities  that  would  be  beneficial  to  patients  and  purchasers 
of  health  care  are  clearly  prohibited  under  current  antitrust  law. 
The  example  you  give  is  that  the  antitrust  laws  prohibit  market  al- 
location agreements  where  hospital  competitors  decide  which  one 
will  buy  an  MRI  and  which  one  will  buy  a  lithotritor. 

I  don't  share  your  view  that  patients  would  be  better  off  if  we 
let  hospital  competitors  carve  up  the  market.  There  can  be  ulterior 
motives,  there  can  be  good  motives.  But  even  among  hospital  com- 
petitors for  those  kinds  of  agreements,  just  because  it  looks  on  its 
face  as  if  it  might  be  correct  to  have  one  buy  the  MRI  and  one  buy 
the  lithotritor,  it  doesn't  necessarily  mean  that  it  works  out  well 
for  the  patient.  For  example,  hospitals  could  agree  to  let  one  an- 
other become  the  exclusive  provider  of  a  technology  or  service  for 
the  purpose  of  monopolizing  that  market  and  charging  higher 
prices. 

Is  it  AHA's  position  that  the  antitrust  enforcement  authority 
should  allow  hospital  competitors  to  divide  up  a  market  for  the 
purpose  of  monopolizing  a  particular  technology  or  service,  and  if 
not,  how  would  you  suggest  that  the  authorities  distinguish  be- 
tween an  anticompetitive  market  allocation  scheme  and  one  that 
will  benefit  patients?  Should  some  hospitals  deal  only  with  cardio- 
vascular matters  and  some  with  gastroenterology  matters?  Would 
that  be  appropriate? 

Mr.  Entin.  Well,  I  can  answer  that  question,  I  think,  in  two 
parts.  Senator.  I  think,  first,  our  comments  in  our  written  testi- 
mony with  regard  to  allocation  really  are  addressing  a  problem 
that  many  have  commented  on  is  a  problem  with  a  current  health 
care  system,  and  that  is  we  have  too  much  technology  in  certain 
communities  where  it  is  redundant  and  where  it  is  inefficient. 
Where  it  is  inefficient  and  where  it  is  underutilized,  there  are  costs 
that  must  be  borne  by  those  health  care  providers  in  those  commu- 
nities which  get  passed  on  and  result  in  waste  of  assets. 

So  to  the  extent  that  we  have  communities  in  which  we  have  to 
eliminate  capacity  which  is  no  longer  needed,  then  some  form  of 
agreement  within  that  community  needs  to  be  entered  into  in  order 
to  do  that.  I  believe,  as  I  understand  the  antitrust  laws  currently, 
those  agreements  may  be  illegal. 
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Senator  Metzenbaum.  I  understand  that  point,  but  how  about 
my  question? 

Mr.  Entin.  Well,  the  second  part  of  that  question  with  regard  to 
whether  or  not  it  would  benefit  consumers  can  also  be  answered 
with  regard  to  the  utilization  question  as  well.  There  are  studies 
that  demonstrate  that  certain  technologies  and  certain  procedures 
are  done  better,  more  effectively,  more  efficiently,  and  therefore 
with  higher  levels  of  quality  when  the  procedures  are  concentrated 
in  one  location  or  another  rather  than  having  them  spread  and 
done  sporadically  across  a  community. 

So  a  second  part  of  my  answer  to  your  question.  Senator,  would 
be  that  the  communities  would  benefit  to  a  great  extent  in  the  im- 
provement of  quality  as  a  result  of  concentration  of  certain  tech- 
nologies in  limited  numbers  of  locations. 

Senator  Metzenbaum.  Undoubtedly,  you  are  aware  that  press  re- 
ports have  suggested  that  there  is  a  conflict  between  what  your 
lobbyists  are  telling  Congress  and  what  you  say  to  your  own  mem- 
bers about  hospital  merger  deals.  For  example,  Modern  Health 
Care,  a  respected  industry  publication,  has  charged  that  "the  AHA 
is  telling  its  members  to  pursue  collaboration  because  the  antitrust 
laws  won't  punish  beneficial  arrangements."  It  goes  on  to  say,  "but 
it  is  telling  lawmakers  to  change  the  antitrust  laws  because  they 
may  bar  beneficial  collaborative  ventures." 

In  addition,  statements  by  your  own  officials  indicating  that  hos- 
pital deals  are  flourishing  suggest  little  concern  about  the  chilling 
effect  of  antitrust  enforcement.  For  example,  in  a  December  1991 
interview  with  Health  News  Daily,  your  president,  Richard  David- 
son, referred  to  the  problems  created  by  antitrust  enforcement  as 
more  a  perception  than  a  reality.  He  also  stated  that  the  whole 
thing  has  been  blown  out  of  proportion. 

How  do  you  explain  your  own  president's  enthusiasm  about  the 
pace  of  hospital  collaboration  and  his  apparent  lack  of  concern 
about  antitrust  enforcement  in  light  of  your  testimony  that  anti- 
trust enforcement  is  chilling  hospital  deals? 

Mr.  Entin.  Well,  let  me  go  back  to  my  oral  testimony.  Senator. 
If  you  recall,  I  indicated  that  we  believe  there  are  three  dimensions 
to  the  problem,  and  certainly  with  regard  to  those  collaborative  ac- 
tivities which  bear  little  or  no  antitrust  risk,  if  there  is  concern 
about  those,  it  is  a  matter  of  perception  and  it  is  an  erroneous  per- 
ception. We  have  worked  with  our  membership  to  explain  to  them 
how  far  the  law  does  apply  and  where  it  reaches  and  where  it  does 
not,  and  we  have  encouraged  them  to  enter  into  collaborative  ac- 
tivities. 

That  is  what  Mr.  Davidson  is  referring  to  when  he  says  it  is  be- 
ginning to  flourish.  We  have  been  urging  our  members  for  the  last 
1  Via  to  2  years  to  abandon  cutthroat  competitive  strategies  and  look 
for  ways  to  work  with  other  providers  within  their  community  to 
deliver  a  more  rational  way  of  providing  health  care  services. 

Senator  METZENBAUM.  If  the  AHA  were  asked  by  a  group  of  hos- 
pitals in  a  particular  community,  we  are  thinking  of  working  to- 
gether to  develop  a  gastroenterology  operation  exclusively  and  we 
will  specialize  in  that,  the  other  hospital  will  work  in  cardio- 
vascular situations  and  the  other  will  operate  in  thoracic  surgery 
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or  something  of  the  kind — I  am  not  sure  what  groupings  would  be 
appropriate — what  would  the  AHA  say  to  them  about  that? 

Mr.  Entin.  I  think  it  would  be  consistent  with  the  message  that 
we  are  giving,  but  what  we  would  certainly  have  to  analyze  is 
whether  or  not  concentrating  those  services  in  those  specific  facili- 
ties is  going  to  provide  the  full  range  of  services  that  are  necessary 
for  the  population.  But  if,  in  fact,  the  outcome  of  that  type  of  agree- 
ment is  to  reduce  excessive  services,  reduce  capacity,  and  improve 
quality,  then  we  certainly  would  favor  those  kinds  of  discussions 
and  agreements. 

Senator  Metzenbaum.  Dr.  Corlin,  in  your  testimony  you  sug- 
gested that  the  Arizona  dentists  who  were  prosecuted  by  the  Anti- 
trust Division  in  United  States  v.  Alston  were  engaging  in  procom- 
petitive  behavior.  In  that  case,  upwards  of  30  dentists  agreed  to 
raise  and  to  fix  the  out-of-pocket  copayment  fees  that  their  patients 
with  insurance  had  to  pay.  The  dentists  wrote  identical  letters  to 
dental  plans  and  the  letters  said,  we  will  not  accept  in  our  office 
copayment  schedules  less  than  the  ones  submitted  with  this  letter. 
In  other  words,  the  dentists  refused  to  treat  the  plan's  patients  un- 
less their  demands  for  higher  copayments  were  met.  The  dentists 
were  convicted  of  price-fixing.  A  former  head  of  the  Antitrust  Divi- 
sion, James  Rill,  called  the  Alston  case  a  prime  example  of  per  se 
illegal  conduct  warranting  criminal  prosecution. 

How  can  the  AMA  justify  the  Arizona  dentists'  price-fixing  agree- 
ment as  procompetitive? 

Dr.  Corlin.  Senator  Metzenbaum,  the  AMA  does  not  endorse  the 
Arizona  dentists'  actions.  However,  I  believe  that  some  of  the  im- 
pact of  that  case  and  some  of  the  facts  of  that  case  have  been  mis- 
stated. 

The  issue  before  Alston  and  the  other  dentists  was  not 
copayment  in  the  normal  manner  that  we  think  of  copayment  for 
insurance,  in  that,  you  know,  you  have  $10  per  visit  or  we  pay  80 
percent  and  the  copayment  is  20  percent.  The  facts  here  were  that 
there  was  a  dental  plan  that  said  that  these  things  we  cover  and 
this  is  what  we  pay.  This  particular  service,  we  don't  cover  it  all; 
we  won't  pay  anything  at  all,  but  this  is  what  the  dentist  should 
charge.  It  was  not  an  issue  of  the  plan  paying  a  certain  amount  of 
money. 

What  Dr.  Alston  and  the  other  dentists  said  was,  in  Phoenix,  the 
generally  recognized  charge  is  substantially  more  and  they  simply 
said  to  the  dental  plan,  we  would  like  to  be  paid  what  the  dentists 
in  Phoenix  were  paid.  I  believe  Dr.  Alston  and  the  group  of  dentists 
are  in  Tucson.  They  never  boycotted,  they  never  refused  to  treat 
the  patients.  It  was  simply  a  coordinated  request  of  the  plan  to  say, 
for  a  charge  that  you  don't  cover  we  think  you  should  state  what 
the  fees  should  be  more  realistically. 

Second,  the  Government  held  a  large  press  conference  at  the  be- 
ginning of  the  Alston  case,  spent  many  years  and  at  least  hundreds 
of  thousands  of  dollars,  if  not  millions  of  dollars,  to  prosecute  Dr. 
Alston  and  30  other  dentists  in  order  to  wind  up  with  a  $3,000  pen- 
alty. I  hardly  think  the  amount  of  legal  resources  expended  were 
appropriate  to  get  a  $3,000  fine. 

Now,  let  me  conclude  by  saying  we  do  not  endorse  any  sort  of 
boycotts  or  threats,  but  we  don't  think  any  occurred  here.  More 
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than  that,  Senator,  I  am  concerned  with  the  impact  on  non- 
economic  issues  that  antitrust  has,  and  I  would  Uke  to  give  a  cou- 
ple of  examples. 

The  California  Medical  Association  for  decades  published  some- 
thing called  the  Medical  Opinion  Letter.  It  was  not  a  socioeconomic 
publication.  As  new  and  emerging  technologies  came  to  be,  we 
would  ask  people,  usually  academics,  to  write  a  monograph  on  this 
topic,  whatever  it  was,  explaining  the  status  of  development  of  this 
new  field  and  whether  or  not,  number  one,  it  was  proven  to  be 
helpful  and,  number  two,  even  if  it  was  proven  to  be  helpful, 
should  it  yet  be  considered  a  legitimate  clinical  treatment  for  which 
insurance  companies  should  pay  or  should  it  still  be  considered  ex- 
perimental and  we  ought  to  wait. 

One  of  the  things  that  we  asked  to  have  reviewed — two  of 
them — one  was  urine  injections.  There  were  some  doctors  in  Cali- 
fornia— California  does  some  screwy  things — there  were  some  doc- 
tors in  California  doing  urine  injections,  claiming  that  they  treated 
God  only  knows  what.  Rather  than  simply  react  viscerally,  we  sent 
this  out  to  a  panel  of  academics  who  reviewed  the  literature  and 
concluded  that  there  clearly  was  no  legitimate  basis  for  injecting 
patients  with  their  own  urine. 

We  published  this  opinion.  We  didn't  say  we  are  going  to  kick 
anybody  out  of  membership  if  they  do  it.  It  was  simply  we  pub- 
lished an  opinion  saying  this  is  worthless.  The  resulting  lawsuits 
privately  brought  against  the  California  Medical  Association  were 
such  that  we  have  had  to  suspend  publication  of  that  document 
which  provided  a  benchmark  for  what  is  legitimate  treatment, 
which  saved  insurance  companies  and  patients  millions  of  dollars 
over  the  years. 

There  was  a  similar  case  previously  of  some  doctors  who  were  op- 
erating to  cut  certain  nerves  in  the  neck,  claiming  it  cured  asthma. 
A  review  of  that  showed  it  was  worthless.  Again,  a  lawsuit  was 
brought. 

Senator  Metzenbaum.  I  don't  see  those  as  antitrust  issues, 
though. 

Dr.  CORLIN.  Well,  they  were  brought  claiming  that  they  were 
anticompetitive.  In  addition  to  that,  in  my  own  hospital,  in  my  own 
gastroenterology  section,  we  had  one  doctor  who  was  the  subject  of 
many  complaints  and  we  were  concerned  about  his  quality.  We  had 
a  special  committee  privately  review  many  of  his  cases  and  con- 
cluded that  some  of  his  privileges  should  be  restricted. 

His  response  was  neither  admitting  he  needed  more  training  or 
defending  his  behavior,  but  his  response  was  to  file  a  response  that 
we  were  only  interested  in  restricting  his  ability  to  get  patients  so 
that  we  could  steal  his  patients  from  him. 

In  the  real  world,  the  threat  of  an  antitrust  case  chills  discipli- 
nary behavior,  and  whereas  our  lawyers  in  every  other  case — not 
just  ours,  but  lawyers  in  general — say  conduct  yourselves  so  that 
if  you  are  sued  you  will  win,  when  it  comes  to  antitrust  cases  the 
advice  is  you  can't  even  afford  to  defend  this  case,  avoid  the  issue. 
That  unfortunately  is  what  really  happens,  and  if  there  is  a  percep- 
tion problem  it  is  as  broad  as  from  New  York  to  California. 

Senator  Metzenbaum.  Thank  you  very  much. 

Senator  Thurmond? 
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Senator  Thurmond.  Thank  you  very  much.  Mr.  Entin,  do  you  be- 
lieve that  additional  guidance  from  the  antitrust  enforcement  agen- 
cies about  the  legality  of  mergers  and  joint  ventures,  along  with 
the  proposals  of  Senator  Cohen  for  hospitals  to  share  medical  tech- 
nology and  services  in  appropriate  circumstances,  would  be  suffi- 
cient to  address  your  concerns? 

Mr.  Entin.  I  think  they  would  go  a  long  way  toward  addressing 
our  concerns,  Senator.  We  would  certainly  applaud  Senator  Cohen's 
legislation  as  a  positive  toward  assisting  collaboration  and  reform. 
With  regard  to  getting  much  more  specific  and  concise  guidance 
from  the  agencies,  specifically  those  that  address  the  questions  of 
efficiencies,  a  great  deal  can  be  saved  in  terms  of  the  difficulty  that 
our  members  have  in  getting  clean  and  concise  advice  from  their 
counsel. 

But  ultimately,  Senator,  there  still  may  remain  a  problem  in 
those  communities  that  have  excessive  capacity,  and  in  those  areas 
there  may  be  the  need  for  some  legislative  relief  in  order  to  allow 
for  agreements  to  eliminate  some  of  that  capacity. 

Senator  Thurmond.  Do  you  believe  there  is  any  need  for  com- 
petition between  hospitals  in  order  to  hold  down  prices  and  keep 
quality  high,  or  do  other  factors  accomplish  these  goals? 

Mr.  Entin.  I  think  there  are  many  factors  that  enter  into  health 
care.  Competition  certainly  can  affect  price  and  quality,  but  as  we 
point  out  in  our  white  paper  and  in  our  testimony,  there  are  many 
other  factors  present  in  this  segment  of  the  economy  which  we 
don't  believe  allow  the  traditional  economic  paradigm  to  really 
work  well  when  it  comes  to  health  care.  I  think  there  are  many 
other  considerations  that  make  it  not  fit  well. 

Senator  Thurmond.  Dr.  Corlin,  you  stated  that  the  AMA  is  not 
seeking  any  exemption  from  the  antitrust  laws  for  price-fixing.  I 
believe  that  is  correct. 

Dr.  Corlin.  Yes,  sir. 

Senator  Thurmond.  However,  the  AMA's  proposals  for  independ- 
ent physicians  to  negotiate  collectively  or  to  use  joint  marketing  ar- 
rangements might  be  viewed  by  some  as  illegal  under  the  antitrust 
laws.  If  so,  would  the  AMA  seek  an  exemption  for  such  activities 
in  order  to  be  able  to  participate  more  effectively  in  the  health  care 
field  once  it  is  reformed? 

Dr.  Corlin.  I  will  give  you  part  of  the  answer  and  for  some  of 
the  technical  things  I  would  like  your  permission  to  have  Mr.  John- 
son give  some  of  the  rest  of  it.  We  are  not  asking  that  physicians 
be  allowed  collectively  to  set  the  price.  Physicians  aren't  price-set- 
ters anymore;  they  are  price-takers. 

Even  in  my  own  community  of  Santa  Monica,  which  is  one  of  the 
upper-end  parts  of  Los  Angeles,  only  15  percent  of  the  fees  are  set 
by  the  physicians;  85  percent  of  the  fees  are  set  by  the  payers. 

Senator  THURMOND.  Are  set  by  who? 

Dr.  Corlin.  The  payers.  The  insurance  companies,  the  HMO's, 
the  businesses,  or  the  Government  sets  the  fees  for  85  percent  of 
our  patients.  We  do  believe  that  physicians  being  able  to  respond 
to  give  coordinated  input  to  these  plans  is  much  more  meaningful 
and  appropriate  than  individual  responses  that  would  be  given  to 
these  plans. 

If  I  may,  I  would  like  to  ask  Mr.  Johnson  to  amplify  on  that. 
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Mr.  Johnson.  Senator  Thurmond,  we  do  not  believe  we  need  an 
exemption.  Prior  interpretations  of  the  antitrust  laws  by  the  Jus- 
tice Department  have  permitted  the  very  thing  that  we  are  asking 
to  have  clarified  today  that  when  groups  of  physicians  who  don't 
have  market  power,  because  there  are  only  10  or  15  or  20  percent 
of  them  in  the  market,  get  together,  create  some  efficiency — joint 
marketing;  they  have  a  panel  of  good  physicians,  they  agree  to  uti- 
lization review  or  other  efficiencies — they  can  agree  on  a  schedule 
to  propose  to  a  payer,  frequently  a  payer  that  controls  hundreds  of 
thousands  of  their  patients'  lives,  in  competition  with  other  groups, 
whether  it  is  an  insurance  company  or  an  HMO  or  other  groups  of 
doctors. 

We  just  want  these  physicians  as  a  step — the  next  step  may  be 
full  integration,  but  to  take  the  step  from  where  they  were  before, 
very  independent,  unconnected  entirely,  figure  out  a  way  to  provide 
service  that  an  employer  might  want,  and  to  be  able  to  present  it. 
If  the  employer  says,  no,  I  don't  think  this  is  what  we  want,  we 
would  like  a  capitated  system,  these  physicians  are  going  to  go 
back  and  rethink  their  organization.  But  they  ought  to  have  a 
chance  to  do  that. 

The  Justice  Department  in  the  past  has  indicated  there  are  effi- 
ciencies that  are  procompetitive.  We  don't  have  that  clarification 
today.  Antitrust  lawyers  are  saying  to  doctors  who  want  to  begin 
this  process  which  may  end  up  in  integration,  don't  do  it. 

Senator  Thurmond.  Dr.  Corlin,  would  the  AMA's  proposals  hold 
down  costs  for  consumers  or  are  the  proposals  primarily  focused  on 
maintaining  or  improving  the  quality  of  our  health  care  system? 

Dr.  Corlin.  I  think  that  they  would  do  both.  Senator  Thurmond, 
and  in  taking  a  look  at  health  care  costs  there  is  a  difference  be- 
tween what  is  the  doctor's  fee  and  what  is  the  health  care  cost. 
Some  of  the  systems  that  we  operate  in  are  fee  for  service  on  a  pre- 
arranged fee  schedule,  some  of  them  are  capitated  plans,  but  all  of 
those  fees  have  at  the  core  of  their  efficiencies  not  so  much  dis- 
counting of  the  individual  bill,  but  utilization  review  to  reduce  the 
number  of  days  the  patient  spends  in  hospital,  to  reduce  the  num- 
bers of  units  of  service  delivered. 

We  believe  that  taking  a  look  not  just  at  the  dollars,  but  what 
else  does  the  system  do,  in  some  circumstances  saying  that  the  low- 
est cost  per  hospital  visit  or  cost  per  delivery  may  not  be  the  lowest 
cost  of  the  operation  of  the  system  is  important  to  realize. 

I  think  if  we  take  a  look  at  what  medicine  is  like  and  how  it  is 
practiced  now  compared  to  30  years  ago,  we  find  some  interesting 
circumstances.  A  woman  with  an  uncomplicated  delivery  is  often  in 
and  out  of  the  hospital  in  24  to  36  hours;  a  cesarean  section,  48 
to  72  hours.  Gall  bladders  are  removed  often  without  the  patient 
even  checking  into  the  hospital  in  many  areas  in  Southern  Califor- 
nia. There  is  a  facility  opening  in  my  town  within  a  year  when  its 
construction  is  completed  that  will  do  hysterectomies  on  an  out-pa- 
tient basis. 

We  need  to  take  a  look  at  the  entire  operation  of  the  system  to 
say  how  can  it  save  money,  not  just  say  the  one  that  pays  the  least 
for  this  service  is  the  most  efficient  one.  Now,  I  am  not  saying  that 
to  evade  getting  at  what  are  doctors  paid  or  hospitals  paid,  but  I 
am  saying  that  we  need  to  take  a  look  at  more  than  just  what  are 
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the  dollars  per  visit  per  day  in  the  hospital.  We  need  to  take  a  look 
at  what  else  is  the  system  providing. 

To  me,  when  I  take  a  look  at  the  efficiency  of  a  system — and  I 
headed  up  the  IPA  at  my  hospital  for  2  years — when  I  take  a  look 
at  the  efficiencies  of  the  system,  I  take  a  look  first  at  what  does 
the  utilization  review  do,  how  many  days  per  thousand  patients  in 
the  hospital  is  the  track  record  for  this  system,  because  I  know 
that  is  going  to  save  me  a  lot  more  money  than  $3  or  $5  on  an  of- 
fice visit  or  $100  on  a  surgery. 

Senator  Thurmond.  Mr.  Brennan,  do  you  think  your  proposal 
would  diminish  competition  among  pharmaceutical  manufacturers 
in  any  way? 

Mr.  Brennan.  Senator,  our  proposal  won't  diminish  competition 
among  pharmaceutical  manufacturers  in  any  way  whatsoever.  In 
fact,  it  would  maintain  competition  throughout  the  pharmaceutical 
industry.  What  we  suggested  to  the  administration  as  a  group  of 
voluntary  undertakings  by  companies  and  we  are  now  suggesting 
to  the  Department  of  Justice  for  an  agreement  among  companies 
is  to  limit  price  increases  across  a  product  line,  not  with  respect  to 
individual  products.  So  companies  would  still  have  complete  flexi- 
bility within  their  product  line  to  price  their  products  competitively 
against  the  other  manufacturers. 

Senator  THURMOND.  Mr.  Brennan,  the  Clinton  administration 
seems  to  be  contemplating  price  controls  in  the  absence  of  vol- 
untary industry  action  to  limit  prices.  Is  your  request  for  a  busi- 
ness review  letter  intended  to  address  such  concerns? 

Mr.  Brennan.  Well,  our  request  for  a  business  review  letter. 
Senator,  is  an  alternative  to  any  suggestion  of  price  controls  or 
mandatory  governmental  price  restraints.  Price  controls  would  turn 
an  industry  like  the  pharmaceutical  industry  into  a  regulated  util- 
ity and  we  think  would  have  a  disastrous  effect  on  the  incentives 
for  continuing  research  and  development. 

Senator  Thurmond.  Mr.  Brennan,  last  week  the  Washington 
Post  featured  a  story  in  its  health  section  entitled  "Running  Out 
of  Wonder  Drugs:  50  Years  after  the  Advent  of  Penicillin,  Doctors 
Fear  Antibiotics  Are  Losing  Their  Punch."  Do  such  concerns  relate 
in  any  way  to  your  proposal? 

Mr.  Brennan.  Senator,  if  our  proposal  is  adopted  and  the  phar- 
maceutical industry  continues  to  be  able  to  operate  in  a  free  mar- 
ket, we  think  our  member  companies  are  going  to  continue  to  in- 
vest the  billions  of  dollars  they  are  currently  investing  in  research 
for  new  medicines,  and  the  pipelines  for  these  companies  are  really 
exciting.  There  are  some  great  new  therapies  just  over  the  horizon 
and  our  companies,  as  I  said,  are  investing  billions  of  dollars  in  the 
pursuance  of  those  therapies. 

Senator  Thurmond.  Dr.  Corlin,  I  want  to  ask  you  a  personal 
question. 

Dr.  Corlin.  Yes,  sir. 

Senator  Thurmond.  I  have  four  children,  two  boys  and  two  girls. 
They  have  been  considering  studying  law  and  studying  medicine. 
Why  should  they  study  medicine?  [Laughter.! 

Dr.  Corlin.  Let  me  expand  on  the  answer  I  will  give  to  that  be- 
cause you  hear  these  alleged  stories  of  doctors  saying  I  am  going 
to  tell  my  children  not  to  go  into  medicine  anymore.  I  happen  to 
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think  that  the  practice  of  medicine  is  the  most  rewarding  thing  I 
could  ever  imagine.  I  completed  my  training  in  1972.  I  spent  3 
years  on  the  faculty  at  UCLA.  I  have  been  in  private  practice  since 
then.  It  is  a  wonderful  experience  for  me. 

I  have  four  partners.  We  do  well  by  it,  to  be  sure,  but  we  don't 
do  it  for  that.  In  fact,  most  of  us,  as  well  as  we  do — if  I  had  gone 
into  real  estate,  I  probably  would  have  made  more  money  than  I 
am  making  now.  Of  course,  the  real  estate  market  in  California, 
not  this  year,  but  it  is  a  wonderful  experience.  It  is  incredibly  en- 
joyable, the  ability  to  treat  patients  and  get  positive  responses. 

If  I  can  give  a  personal  response 

Senator  Metzenbaum.  I  am  going  to  ask  you  to  wind  up. 

Dr.  CORLIN.  If  I  can  give  a  personal  response,  I  had  a  patient 
come  in  to  me  who  was  a  20-some-odd-year-old  construction  work- 
er. He  was  operated  on  to  have  his  appendix  out  and  there  was  a 
complication  and  he  had  to  have  half  of  his  small  intestine  re- 
moved. As  a  result  of  that,  he  had  disabling  diarrhea  25  times  a 
day.  There  is  a  good  physiologic  reason  for  it.  He  was  from  a  rural 
community.  He  had  to  stop  working,  he  had  to  go  on  welfare.  He 
was  married  and  had  two  children. 

He  was  sent  to  me  in  consultation.  I  was  the  first  gastro- 
enterologist  he  saw.  There  is  a  medicine  on  the  market  that  I  was 
able  to  start  him  on.  It  has  no  significant  side  effects,  it  will  have 
lifelong  benefits.  Within  48  hours,  he  was  having  two  well-formed 
stools  a  day.  Within  6  weeks,  he  was  back  to  work,  he  was  off  wel- 
fare. That  is  perhaps  an  extreme  example,  but  it  is  a  wonderfully 
rewarding  way  to  conduct  one's  life  and  I  wouldn't  have  traded  it 
for  anything. 

Senator  Hatch.  We  need  you  around  here.  [Laughter.] 

Another  testimony  to  the  pharmaceutical  industry  is  all  I  can 
say. 

Senator  Thurmond.  Mr.  Chairman,  just  give  me  half  a  minute. 

Senator  Metzenbaum.  Sure. 

Senator  THURMOND.  Now,  I  have  got  several  nephews  that  are 
doctors.  They  are  complaining  about  the  high  insurance  they  have 
to  pay  as  obstetricians  and  surgeons.  Now,  what  can  we  do  about 
that?  What  can  we  do  to  reduce  the  cost,  which  comes  eventually 
from  the  patients? 

Dr.  CORLIN.  Yes,  sir.  You  know,  California 

Senator  THURMOND.  Are  you  all  recommending  something  to  stop 
unnecessary  litigation  that  is  causing  all  this  expense? 

Dr.  CORLIN.  California,  Senator,  has  been  stated  to  have  contrib- 
uted two  things  to  American  culture.  One  is  the  ability  to  make  a 
right  turn  on  a  red  light  and  the  other  is  MICRA.  I  believe  that 
California  for  17  years  has  had  the  gold  standard  for  tort  reform, 
which  includes  a  cap  on  noneconomic  damages,  waiver  of  the  collat- 
eral source  rule,  periodic  pajrments,  and  limits  on  contingency  fees. 

As  a  result  of  that,  malpractice  insurance  premiums  in  California 
today,  in  actual  dollars,  not  inflation-adjusted  dollars,  but  in  actual 
dollars,  are  virtually  the  same  as  they  were  in  1975.  I  believe  Sen- 
ator Hatch  has  particular  familiarity  with  those  provisions,  and  the 
AMA  most  certainly  hopes  that  as  we  take  a  look  at  all  aspects  of 
health  reform,  and  recognizing  that  between  malpractice  premiums 
for  doctors  and  hospitals  and  defensive  medicine  that  those  three 
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things  add  about  $40  billion  to  our  health  care  costs,  we  certainly 
hope  that  the  MICRA-type  provisions  modeled  after  those  in  Cali- 
fornia become  a  part  of  the  health  care  reform  that  we  have. 

Senator  Thurmond.  Do  we  need  Federal  or  State  laws  on  the 
subject? 

Dr.  CORLIN.  I  believe  we  need  State  laws,  but  what  I  would  like 
to  see  is  something  analogous  to  what  the  Federal  Government  did 
with  the  highway  money  and  the  55-mile-an-hour  speed  limit 
where  you  have  the  ability  to  pass  a  very  strong  incentive — that  is, 
the  Medicaid  matching  money — to  encourage  the  States  to  pass 
this  component  to  help  control  medical  care  costs. 

Senator  Thurmond.  Thank  you  very  much. 

Senator  Metzenbaum.  Dr.  Corlin,  do  you  want  to  tell  Senator 
Thurmond  that  the  malpractice  insurance  rates  in  California  in- 
deed are  not  lower  than  they  are  throughout  the  rest  of  the  coun- 
try? 

Dr.  Corlin.  Excuse  me? 

Senator  METZENBAUM.  Your  rates  in  California  are  not  lower 
than  they  are  throughout  the  rest  of  the  country,  are  they? 

Dr.  Corlin.  Yes,  sir,  they  are,  and  particularly  if  you  compare 
California  with  the  other  large  industrialized  States,  they  are  sub- 
stantially lower.  Two  examples  are  an  internist  in  Los  Angeles  will 
pay  approximately  a  third  of  what  an  internist  will  pay  in  Miami, 
and  a  neurosurgeon  in  Los  Angeles  will  pay  only  $42,000  a  year, 
whereas  a  neurosurgeon  in  Miami  will  pay  something  in  excess  of 
$150,000. 

Senator  Metzenbaum.  Well,  but  you  are  comparing  Miami.  How 
about  in  Boston,  how  about  in  Cleveland? 

Dr.  Corlin.  California  is  substantially  lower  than  most  other  in- 
dustrialized States.  I  don't  have  all  the  figures  because  I  was  not 
aware  that  these  questions  were  going  to  come  up.  We  can  cer- 
tainly provide  them.  But  as  one  example,  Senator,  prior  to  passing 
MICRA  in  1975,  the  malpractice  rate  for  obstetricians  in  California 
was  50  percent  higher  than  the  national  average.  Today,  the  mal- 
practice rate  for  obstetricians  is  approximately  30  percent  lower  in 
California  than  the  national  average.  It  has  been  an  effective  law. 

Senator  Metzenbaum.  We  will  get  into  that  in  another  hearing. 

Dr.  Corlin.  Yes,  sir. 

Senator  Thurmond.  I  want  to  thank  all  of  you  for  your  appear- 
ance here. 

Senator  Metzenbaum.  Senator  Hatch? 

Senator  Hatch.  Thank  you,  Mr.  Chairman.  I  would  like  each  of 
the  witnesses  to  take  a  crack  at  this  question,  which  concerns  the 
certainty  that  most  health  care  reforms  will  require  market  reform. 
I  am  going  to  start  with  you,  Mr.  Entin.  I  would  like  you  to  elabo- 
rate on  the  types  of  antitrust  reforms  you  believe  will  be  necessary 
for  your  industry  to  allow  possible  efficiency  savings  to  be  passed 
on  to  your  consumers. 

Mr.  Entin.  The  core  of  reform  proposal  is  to  put  together  net- 
works of  providers,  and  we  are  not  just  talking  about  hospital-hos- 
pital collaboration;  we  are  talking  about  integrated  networks  of  all 
providers.  To  the  extent  that  the  antitrust  laws  get  in  the  way  of 
network  formation,  I  believe  there  needs  to  be  some  relief. 
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I  believe  the  current  antitrust  laws,  however,  Senator,  do  allow 
for  many  forms  of  collaboration.  Were  we  to  get  to  the  end 
point 

Senator  Hatch.  They  can  be  arbitrarily  applied. 

Mr.  Entin.  They  can  be  arbitrarily  applied,  and  that  gets  us  to 
the  question  of  getting  more  clarity  and  concise  guidance.  The  anti- 
trust agencies  right  now  under  their  enforcement  policies  would 
seem,  if  you  look  at  their  guidelines,  to  need  to  go  against  the  ma- 
jority of  collaborative  activities  in  those  communities  that  have  six 
or  fewer  hospitals,  I  think,  as  you  brought  out. 

If,  in  fact,  they  are  not  bringing  those,  then  what  guidance  we 
would  need  is  to  understand  why,  in  fact,  those  actions  have  not 
been  brought  and  what  are  the  criteria  and  what  are  the  bases 
upon  which  those  decisions  not  to  challenge  have  been  made.  I 
don't  believe  that  requires  a  change  in  the  law.  However,  the  law 
would  have  to  be  changed  with  regard  to  making  rational  decisions 
about  allocating  existing  resources  in  certain  communities. 

Senator  Hatch.  Dr.  Corlin? 

Dr.  Corlin.  I  also  think  that  we  ought  to  foster  the  development 
of  a  variety  of  innovative  and  collaborative  approaches,  and  we 
have  on  the  scene  today  PPO's,  IPA's,  HMO's.  We  look  to  be  having 
AHP's,  and  HIPC's.  I  am  not  sure  that  the  last  story  has  been  writ- 
ten. There  may  be  some  other  proposal  out  there  that  we  are  not 
yet  aware  of  that  may  have  some  greater  innovation. 

As  we  take  a  look  at  these  new  proposals,  recognize  that  none 
of  them  can  be  put  in  place  by  an  individual  physician  and  that  it 
is  not  practical  in  circumstances  for  doctors  to  organize  into  a  soli- 
tary group  because  there  may  be  many  different  proposals  that  will 
affect  different  physicians  differently,  and  I  would  hope  that  we 
could  have  some  flexibility  in  approaching  these  new  collaborative 
arrangements. 

Another  area  to  be  looked  at  which  we  haven't  yet  mentioned 
today,  and  it  does  carry  with  it  potentially  severe  antitrust  consid- 
erations, is  to  take  a  look  at  manpower  and  specialty  distribution 
circumstances.  Two-thirds  of  the  training  programs  in  this  country 
are  specialty,  and  I  don't  think  anybody  will  say  that  that  meets 
the  needs  of  our  population.  Yet,  individually,  everybody  is  afraid 
to  jump  and  make  the  changes,  and  yet  we  are  also  afraid  collabo- 
ratively to  get  together,  and  this  is  the  teaching  hospitals  and  the 
universities,  not  perhaps  the  thing  that  comes  to  mind  first,  but  I 
believe  it  substantially  impacts  health  care  expenditures  because, 
quite  frankly,  one  of  the  most  cost-ineffective  items  is,  for  example, 
to  spend  7  years  and  a  lot  of  money  training  a  neurosurgeon  that 
the  community  doesn't  need  who  has  to  look  around  to  find  work. 

If  I  had  my  choice,  I  would  like  to  have — I  know  it  sounds  anti- 
competitive, and  I  recognize  that,  but  I  would  much  rather  have 
less  doctors  so  that  everyone  was  a  little  too  busy  so  we  weren't 
looking  to  generate  any  additional  work. 

Mr.  Johnson.  If  I  could  follow  up,  there  are  two  problems  today, 
I  think,  in  permitting  doctors  to  create  cost-efficient  ways  to  deliver 
care.  One  is  the  chilling  effect  that  four  or  five  major  criminal  anti- 
trust actions  have  had  on  physicians.  In  some  cases,  there  may 
have  been  price-fixing.  In  some  cases,  the  actions  may  have  been 
legitimate  in  terms  of  some  enforcement. 
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But  the  net  effect  in  the  gray  areas  of  antitrust  laws  of  teUing 
physicians  that  they  will  go  to  jail  if  they  collaborate  even  in  mar- 
kets that  haven't  heard  of  HMO's  before,  where  physicians  haven't 
even  thought  through  or  understand  the  competitive  implications, 
has  caused  most  antitrust  lawyers  to  tell  their  physicians  who 
want  to  create  competitive  alternatives  that  we  have  to  be  extraor- 
dinarily careful  even  if  we  are  within  the  letter  of  the  antitrust 
laws. 

Senator  Hatch.  You  can  never  be  sure. 

Mr.  Johnson.  You  can  never  be  sure.  Clarification  is  critical  be- 
cause of  this.  The  second  thing  is  physicians  do  practice  in  smaller 
groups  today,  like  Dr.  Corlin.  That  is  changing,  and  it  will  change 
and  we  are  turning  the  AMA  around  to  help  physicians  change  in 
the  competitive  environment.  We  support  that.  That  is  our  role,  is 
to  educate  and  help  in  that  regard,  but  it  isn't  a  step  that  can  hap- 
pen overnight. 

Today,  a  physician's  choice  to  integrate  is  to  merge  his  practice 
or  her  practice  entirely,  just  to  quit,  to  give  up  and  to  join  a  large 
group,  or  it  is  to  become  an  employee  of  an  insurance  company  or 
an  HMO,  or  it  is  to  do  these  fully  integrated  ventures  which  the 
Federal  Trade  Commission  defines  in  ways  which  we  do  not  think 
are  clear  and  are  far  too  narrow. 

What  we  want  is  for  those  physicians  to  have  another  alter- 
native, to  begin  to  get  together,  to  begin  to  organize  in  ways,  when 
they  don't  have  market  power,  that  do  have  legitimate  procom- 
petitive  purposes  and  effects.  Today,  they  don't  have  that  option. 
They  have  to  go  the  whole  route  or  nothing,  and  that  means  physi- 
cians are  not  going  to  be  involved  in  creating  the  kinds  of  systems 
that  will  be  more  efficient  and  will  be  competitive.  We  want  clari- 
fication, not  exemption. 

Senator  Hatch.  Thank  you.  Mr.  Brennan? 

Mr.  Brennan.  Senator,  let  me  answer  first  in  the  short  term.  I 
would  like  to  underscore  something  Professor  Havighurst  said  that 
PMA  is  not  seeking  either  a  change  in  the  antitrust  laws  or  even 
an  exemption  from  the  antitrust  laws.  What  we  are  seeking  is 
merely  a  statement  from  the  Department  of  Justice  of  their  en- 
forcement intentions  in  a  very  limited  area  of  pricing  and  for  a  very 
limited  period  of  time.  That  is  something  far  short  of  an  exemption 
from  the  antitrust  laws. 

Senator  Hatch.  Right. 

Mr.  Brennan.  In  the  long  term,  we  don't  feel  there  is  any  need 
to  make  any  change  in  the  antitrust  laws.  We  are  committed  to  the 
competitive  marketplace  and  to  the  disciplines  embodied  in  the 
antitrust  laws.  We  look  forward  to,  as  an  industry,  operating  in  the 
competitive  marketplace  that  managed  competition  suggests  in 
which  there  will  be  a  pharmaceutical  plan  in  the  basic  benefit 
package. 

Senator  Hatch.  Well,  I  have  to  say  that  I  am  not  as  convinced 
as  some  in  the  administration  and  some  around  here  that  managed 
competition  is  nirvana  or  the  answer  to  all  questions.  I  am  cer- 
tainly keeping  an  open  mind  on  it  and  I  am  studying  it  just  like 
everybody  else,  but  I  am  interested  in  ideas  on  antitrust  here  and 
what  should  be  done  because  I  personally  feel  there  have  to  be 
some  changes  in   order  to  have  more  specificity,  more  definitive 
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knowledge  so  that  you  can  know  what  guidehnes  you  are  supposed 
to  Hve  within  and  then  hve  within  them,  and  also  so  that  we  can 
heighten  the  ability  to  have  what  President  Bush  called  coordi- 
nated care,  what  others  are  calling  collaborative  efforts,  et  cetera, 
et  cetera. 

It  seems  to  me  that  it  makes  sense  that  we  do  that  and  that  we 
don't  spend  all  our  money,  like  the  poor  little  outfit,  Ukiah,  defend- 
ing ourselves  in  lawsuits  when  that  money  could  be  going  for  the 
better  purposes  of  taking  care  of  the  sick  and  the  needy. 

We  in  Utah,  for  instance,  are  going  through  an  untold  amount 
of  expense  out  there  on  something  that  probably  could  be  resolved 
just  by  good-faith  efforts  on  the  part  of  all  concerned,  and  it  is  cost- 
ing a  State  that  doesn't  have  a  lot  of  money  an  arm  and  a  leg  at 
a  time  when  it  really  could  utilize  those  funds  in  a  far  better  way. 

Let  me  just  ask  you  one  other  question,  Mr.  Brennan.  I  under- 
stand that  the  Clinton  administration,  similar  to  my  request  last 
year,  asked  that  your  member  companies  voluntarily  limit  the 
growth  rate  in  prices  to  the  growth  in  the  CPI.  As  Professor 
Havighurst  has  indicated  here  or  pointed  out  in  his  testimony,  the 
Department  of  Justice  business  review  letter  does  not  relieve  your 
companies  from  other  possible  antitrust  actions. 

Now,  how  will  this  risk  affect  your  ability  to  keep  prices  low,  and 
would  greater  certainty  allow  a  greater  ability  to  reduce  prices? 

Mr.  Brennan.  Senator,  unfortunately,  the  Clinton  administra- 
tion has  not  suggested  to  the  pharmaceutical  industry  in  any  kind 
of  definite  terms  that  price  increases  be  restrained  in  any  particu- 
lar manner.  That,  quite  frankly,  is  what  we  have  been  suggesting 
that  the  administration  might  do,  and  it  is  because  the  administra- 
tion has  not  pursued  that  kind  of  a  course  that  we  went  to  the  De- 
partment of  Justice. 

As  I  indicated  earlier,  we  still  think  that  we  can  compete  very 
aggressively  under  a  system  where  companies  are  restraining  their 
prices  across  their  product  line  in  an  aggressive  way.  Quite  frankly, 
over  the  last  year  there  has  been  significant  reduction  in  price  in- 
creases. The  Bureau  of  Labor  Statistics  just  last  month,  in  Feb- 
ruary, issued  their  figures  for  the  12  months  previous  that  ended 
in  February  1993,  and  the  manufacturers'  price  increases  were  only 
4.5  percent  during  that  period.  That  is  down  from  9.5  percent  in 
1989,  a  53-percent  reduction.  That  is  a  very  significant  record. 

Senator  Hatch.  Actually,  your  prices  as  a  percent  of  the  dollar 
have  gone  down  from  10  cents  to  about  5  cents  of  every  health  care 
dollar? 

Mr.  Brennan.  Just  about,  yes. 

Senator  Hatch.  Just  about  that. 

Senator  Metzenbaum.  Senator  Hatch? 

Senator  Hatch.  Yes.  Oh,  my  goodness,  you  mean  my  time  is  up? 

Senator  Metzenbaum.  I  am  going  to  take  5  minutes  more  and 
you  can  take  5  minutes  more  or  as  much  time  as  you  want  after 
that. 

Senator  Hatch.  No.  That  is  fine. 

Senator  Metzenbaum.  Mr.  Brennan,  I  didn't  get  a  chance  to  ask 
you  any  questions,  but  the  PMA  has  asked  the  Department  of  Jus- 
tice for  immunity  from  antitrust  prosecution  for  an  agreement 
among  PMA  member  companies  to  limit  price  increases  on  pre- 
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scription  drugs.  As  you  know,  Senator  Pryor  and  I  have  written  to 
the  Attorney  General  opposing  that  request  for  the  reasons  that  I 
described  in  my  opening  statement. 

I  have  several  specific  concerns  about  the  PMA's  proposal.  One 
of  them  is  I  do  not  believe  that  the  price  limit  agreement  that  you 
proposed  would  be  effective  in  reducing  prices  for  most  consumers. 
Specifically,  you  ask  for  immunity  for  an  agreement  to  limit  prices 
on  "the  entire  line  of  a  company's  prescription  drug  products  in  any 
calendar  year  to  an  amount  not  to  exceed  the  increase  in  the  CPI." 

Now,  that  is  misleading  because  people  think  that  you  are  talk- 
ing about  limiting  price  increases  of  all  pharmaceuticals.  You  actu- 
ally said  in  that  letter  that  the  effect  would  be  to  limit  aggregate 
price  increases  for  prescription  drugs,  but  that  doesn't  mean  that 
individual  drugs  would  be  limited  as  to  the  amount  of  the  increase. 

You  can't  expect  us  to  believe  that  this  is  a  serious  proposal  to 
hold  the  line  on  drug  prices.  Under  your  agreement,  drugmakers 
will  reduce  the  price  for  a  big  buyer,  like  an  HMO,  while  they  boost 
it  for  an  individual  consumer  who  buys  through  a  local  pharmacy, 
or  they  will  reduce  the  price  on  a  competitive  product  like  aspirin 
while  they  boost  it  for  a  life-saving  drug  like  AZT. 

Wouldn't  many  consumers  pay  higher  prices  for  prescription 
drugs  under  your  proposed  agreement,  or  isn't  there  a  likelihood 
that  they  would? 

Mr.  Brennan.  Senator,  let  me  put  this  in  its  complete  context. 
As  I  indicated,  the  PMA  supports  the  early  enactment  of  managed 
competition  and  the  inclusion  of  a  drug  benefit  in  the  standard 
benefit  package,  and  we  look  forward  to  that  being  done  at  an  early 
date  and  implemented  at  an  early  date.  As  Professor  Havighurst 
said,  and  I  think  we  all  agree  that  the  chances  of  prices  being  se- 
verely restrained  throughout  the  health  care  system  in  that  kind 
of  a  circumstance  is  going  to  be  significant. 

In  the  interim  only,  we  are  suggesting  this  across-the-board  limi- 
tation on  price  increases,  and  that  is  going  to  have  a  significant  im- 
pact immediately  for  a  whole  range  of  consumers,  Senator. 

Senator  Metzenbaum.  I  am  asking  you,  would  you  be  willing  to 
agree  under  that  proposal  that  you  would  not  increase  the  price  of 
any  specific  drug  more  than  the  CPI? 

Mr.  Brennan.  If  every  drug  increase  were  held  to  the  CPI,  that 
is  essentially  a  price-fixing  scheme. 

Senator  Metzenbaum.  It  is  a  price-fixing  scheme.  That  is  what 
you  are  asking  for.  What  you  are  really  saying  is  we  are  going  to 
hold  the  price  down  for  some  big  buyers,  but  we  are  going  to  very 
possibly  raise  the  price  for  individuals.  I  am  asking  you,  if  you  are 
really  sincere,  if  you  really  mean  what  you  are  saying,  then  would 
you  be  willing  to  modify  your  request  to  the  point  that  you  ask  for 
permission  to  enter  into  an  agreement  that  no  specific  drug  price 
will  be  increased  in  excess  of  the  CPI? 

Mr.  Brennan.  I  can't  commit  individual  companies  or  anyone  in 
our  industry  to  the  specific  set  of  circumstances  you  are  talking 
about,  Senator,  but  in  the  business  review  letter  context  there  is 
a  back-and-forth,  a  discussion  between  the  time  the  request  is 
made  and  the  time  the  requested  is  granted,  and  I  think  that  that 
is  the  kind  of  thing  that 
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Senator  Metzenbaum.  You  are  missing  my  point,  Mr.  Brennan, 
and  I  am  not  going  to  let  you  miss  my  point.  I  am  saying  that  your 
proposal  is  a  farce,  that  your  proposal  is  unrealistic,  that  your  pro- 
posal doesn't  propose  anything  that  is  meaningful  for  the 
consumer.  All  you  are  doing  is  coming  in  because  the  PMA  has 
been  under  a  lot  of  public  pressure  for  the  fact  that  prices  have 
gone  up  so  much,  much  higher  than  the  cost  of  living,  much  higher 
than  anything  else  in  the  economy.  Your  profits  have  increased  at 
a  much  higher  rate  than  most  other  industries. 

Now,  you  come  in  with  this  thing  that  looks  like  you  are  going 
to  hold  prices  down,  but  you  are  not  saying  that.  I  am  asking  you, 
will  the  PMA  modify  their  letter  to  say  we  won't  increase  prices 
any  more  on  any  particular  pharmaceutical  drug  that  we  sell;  will 
you  permit  us  to  enter  into  an  agreement  to  do  that?  That  is  really 
what  would  be  meaningful. 

Mr.  Brennan.  Senator,  I  think  if  this  industry  did  that,  it  would 
bring  the  industry,  under  the  terms  of  the  Maricopa  decision  which 
is  cited  in 

Senator  METZENBAUM.  Don't  worry  about  that.  Let  us  assume 
that  you  could  do  it.  I  am  asking  would  you  do  it. 

Mr.  Brennan.  I  can't  commit  my  members  to  doing  that.  Sen- 
ator. However,  you  must  understand  that  if  the  members  of  PMA 
make  the  commitment  that  they  have  in  the  business  review  letter 
request,  there  cannot  be  very  many  patients  in  the  marketplace 
where  the  price  can  go  much  above  the  CPI  because,  certainly,  the 
large  payers,  as  you  just  indicated — prices  would  have  to  be  well 
at  or  well  below  that  CPI  figure. 

Senator  Metzenbaum.  Mr.  Brennan,  my  time  has  expired,  but  I 
would  say  to  you  that  your  proposal  is  an  effort  to  flim-flam  the 
American  public  into  believing  that  the  pharmaceutical  manufac- 
turers are  prepared  to  hold  down  prices,  and  it  just  ain't  true,  it 
just  ain't  true. 

Mr.  Brennan.  Senator,  we  think  it  is  a  good-faith  effort  and  we 
want  to  pursue  it. 

Senator  Metzenbaum.  It  is  not  a  good-faith  effort.  It  is  a  mirage, 
it  is  a  mirage.  If  you  come  in  modifying  it  and  say  you  will  hold 
down  prices,  and  you  want  an  agreement  so  you  can  hold  down 
prices  for  every  drug,  that  I  would  say  would  be  a  good-faith  effort. 

Senator  Hatch,  I  leave  you  to  conclude  the  meeting. 

Senator  Hatch  [presiding].  Well,  thank  you,  Senator  Metzen- 
baum, and  I  think  I  will  conclude  it  with  just  some  facts  here.  You 
know,  there  is  a  debate  here  whether  we  should  set  prices  in  the 
health  care  field.  I  would  like  anybody  to  point  out  any  instance 
where  price  controls  have  really  worked  in  a  free  market  society 
like  ours. 

In  your  case,  health  care  costs  are  skyrocketing.  They  are  going 
up  13,  14  percent  a  year,  no  question  about  it.  Since  the  passage 
of  Medicare  and  Medicaid  in  1965,  the  share  of  our  economy  de- 
voted to  health  care  has  more  than  doubled,  right? 

Mr.  Brennan.  Right. 

Senator  Hatch.  And  as  you  know,  unless  major  changes  are 
made,  by  the  year  2020  one  out  of  every  three  dollars  will  be  used 
for  health  care  in  our  whole  society  and  we  won't  have  any  money 
for  any  other  social  programs  at  all  if  that  is  the  way  it  continues. 
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But,  yet,  where  have  drugs  remained  with  regard  to  constant  fig- 
ures? 

Mr.  Brennan.  Well,  the  percentage  of  the  gross  domestic  product 
for  pharmaceuticals  has  remained  essentially  constant  over  the  last 
30  years. 

Senator  Hatch.  And  that  is,  what,  about  V2  of  percent,  right? 

Mr.  Brennan.  Yes. 

Senator  Hatch.  While  everything  was  going  up,  pharmaceuticals 
remained  at  about  V2.  of  1  percent,  and  they  have  remained  con- 
stant at  that  in  spite  of  some  of  these  anguished  cries  by  some  of 
our  liberals  in  Congress  that  drug  prices  are  going  out  of  control, 
even  though  we  all  feel  that  they  are  high. 

When  you  talk  about  cost  comparisons,  there  is  a  lot  to  be  said 
there  as  well  as  to  what  you  can  do  by  good  drug  therapy.  You  talk 
about  the  average  cost  of  creating  a  drug — $231  million  we  used  a 
couple  years  ago  or  last  year.  I  think  OTA  has  it  up  over  $300  mil- 
lion for  creating  a  marketable  drug,  with  4,000  misses. 

Mr.  Brennan.  Yes,  near  $350  million. 

Senator  Hatch.  I  brought  out  before  that  if  you  take  drugs  as 
a  percentage  of  total  national  health  care  expenditures,  over  the 
last  25  years  the  share  of  health  spending  devoted  to  drugs  has 
been  cut  almost  in  half,  from  about  a  dime  to  about  a  nickel  of 
every  dollar — health  care  dollar,  that  is.  Am  I  wrong  on  that? 

Mr.  Brennan.  That  is  correct. 

Senator  Hatch.  Well,  something  is  wrong  here  because  I  hear  all 
this  screaming  and  shouting  about  how  rotten  the  pharmaceutical 
companies  are,  and  yet  the  facts  don't  seem  to  say  that,  even 
though  anybody  who  buys  drugs  today  knows  that  they  are  expen- 
sive. 

If  you  look  at  it  on  a  basis  of  parity  dollars  between  our  country 
and  other  countries,  where  would  the  United  States  fall,  at  the  top 
of  the  list  as  far  as  drug  costs  are  concerned,  or  at  the  bottom  of 
the  list  or  somewhere  in  the  middle? 

Mr.  Brennan.  In  terms  of  the  developed  world.  Senator,  just 
about  in  the  middle. 

Senator  Hatch.  About  in  the  middle.  Well,  some  of  our  inter- 
national neighbors  spend  more  on  pharmaceuticals,  some  spend 
less,  I  take  it. 

Mr.  Brennan.  Correct. 

Senator  Hatch.  But  we  are  about  in  the  middle? 

Mr.  Brennan.  That  is  right. 

Senator  HATCH.  OK.  So  there  is  nothing  extraordinary  about  cost 
per  patient  with  regard  to  pharmaceuticals  in  this  country? 

Mr.  Brennan.  There  certainly  isn't.  Measured  that  way  or  meas- 
ured in  terms  of  the  purchasing  power  of  the  patient  that  it  takes 
to  buy  pharmaceuticals,  it  is  very  competitive. 

Senator  Hatch.  Well,  what  about  drug  pricing  measured  in 
terms  of  the  Producer  Price  Index?  Where  are  drugs  with  regard 
to  that? 

Mr.  Brennan.  Well,  in  terms  of  the  Producer  Price  Index,  I  indi- 
cated a  moment  ago  5  years  ago  price  increases  were  going  up 
about  9.5  percent.  There  was  some  criticism  of  that.  The  industry 
responded  to  that  criticism  and  over  the  last  12  months  prices  have 
increased  only  4.5  percent.  That  is  a  pretty  admirable  record. 
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Senator  Hatch.  Well,  as  I  understand  the  Producer  Price  Index, 
according  to  the  Bureau  of  Labor  Statistics  data,  between  1989  and 
1991  the  relative  price  of  pharmaceuticals  dropped  by  two  percent- 
age points. 

Mr.  Brennan.  That  is  correct. 

Senator  Hatch.  Well,  you  know,  the  thing  that  bothers  me  is  I 
hear  all  these  anguished  cries  and  I  have  to  say  that  everybody  is 
concerned  about  costs  of  medical  care  and  treatment,  but  the  facts 
just  don't  bear  out  that  the  pharmaceutical  industry  as  a  whole  has 
been  gouging  the  American  public.  If  you  really  look  at  these  facts 
and  statistics,  you  have  got  to  say  that  you  are  spending  $11,  $12 
billion  a  year  in  research  and  development.  You  are  developing 
some  cures  that  basically,  compared  to  surgery,  save  taxpayers  an 
awful  lot  of  money  in  Medicaid  and  Medicare  funds.  Your  prices 
have  remained  basically  constant  as  a  percentage  of  health  care 
dollars. 

You  know,  it  is  easy  to  beat  up  on  business  up  here  and  complain 
because  if  you  go  buy  some  of  the  drugs  at  the  drugstore,  they 
seem  to  be  very  expensive.  Yet,  as  a  percentage  of  what  really  is 
happening,  you  have  pretty  much  maintained  constancy  over  the 
years. 

Mr.  Brennan.  Right. 

Senator  Hatch.  And  for  somebody  to  come  in — now,  the  31  top 
drug  companies  produce,  what,  about  75  percent  of  all  the  pharma- 
ceuticals in  this  country? 

Mr.  Brennan.  Yes,  between  75  and  85  percent. 

Senator  Hatch.  How  many  of  those  made  money  last  year,  all 
of  them? 

Mr.  Brennan.  I  think  they  all  made  money,  but  if  you  follow 
Wall  Street  you  will  see  they  didn't  make  nearly  as  much  as  they 
have  in  the  past,  and  research  budgets  and  all  other  expenditures 
are  being  looked  at  very  carefully  to  see  how  they  can  be  continued. 

Senator  Hatch.  And  if  you  look  at  the  companies  that  are  in  the 
other  25  percent,  they  don't  all  make  money,  do  they? 

Mr.  Brennan.  No. 

Senator  Hatch.  A  lot  of  these  biomedical  companies  are 

Mr.  Brennan.  Most  are  not  making  money. 

Senator  Hatch.  And  most  of  them  are  going  through  heavy  ex- 
penditures to  try  and  develop  really  life-saving  drugs  that  might 
make  the  difference  between  health  care  responding  well  and  not 
responding  well  in  the  future. 

Mr.  Brennan.  Right.  Their  research  budgets  are  probably  well 
over  50  percent  of  their  expenditures. 

Senator  HATCH.  Well,  I  only  wanted  to  go  through  a  few  of  those 
things  not  to  repeat  what  we  debated  a  year  ago  or  2  years  ago — 
I  can't  even  remember — but,  you  know,  it  bothers  me  when  these 
people  start  talking  about  price  controls  because  I  know  if  you  go 
to  price  controls,  I  don't  see  how  quality  can  help  but  come  down, 
and  I  don't  see  why  that  wouldn't  have  a  deterrent  effect  on  re- 
search and  development  which  is  critical  to  us  in  the  future  of  this 
country  and  the  future  of  health  care  in  this  country. 

I  don't  see  how  in  the  world  we  are  going  to  solve  problems  like 
AIDS  or  the  new  strong  strain  of  tuberculosis  or  a  whole  wide  vari- 
ety of  other  health  maladies  if  we  don't  continue  to  spend  the 
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money  and  make  the  efforts  to  try  and  get  the  answers  to  some  of 
these  big  problems. 

So  it  is  easy  to  beat  up  on  some  of  these  companies  because  some 
of  our  people  around  here  don't  want  anybody  to  make  a  profit,  or 
at  least  a  reasonable  profit.  They  just  want  you  all  to  do  this  in 
the  altruistic  interests  of  the  American  population.  That  is  a  won- 
derful thing  to  try  and  do,  I  am  sure,  but  you  can't  stay  in  business 
if  you  do  just  that,  right? 

Mr.  Brennan.  Correct.  We  are  doing  an  awful  lot  for  charity,  as 
you  know.  Senator,  and  making  drugs  available  to  people,  to  indi- 
gent patients,  for  no  cost  whatsoever. 

Senator  Hatch.  This  is  a  little  off  the  subject,  but  one  last  thing. 
I  noticed  that  sometimes  offshore  prices  of  drugs — the  same  drug 
that  costs  more  in  the  United  States  costs  a  lot  less  in  other  coun- 
tries. If  price  controls  go  into  effect,  what  about  those  Third  World 
countries  that  can't  afford  the  pharmaceuticals? 

Mr.  Brennan.  Well,  that  whole  situation  would  have  to  be  re- 
evaluated. Senator. 

Senator  Hatch.  They  are  going  to  have  to  pay  the  high  prices, 
too,  aren't  they,  a  lot  of  these  countries  that  can't  afford  it? 

Mr.  Brennan.  Right. 

Senator  Hatch.  And  the  only  reason  you  can  do  that  in  some  in- 
stances is  because  once  you  have  gotten  through  the  4,000  misses 
and  you  have  a  marketable  drug,  you  have  to  recoup  that  $231  mil- 
lion or  $369  million,  or  whatever  the  price  is,  in  order  to  be  able 
to  continue  research  and  development  and  develop  other  drugs  to 
keep  your  company  going. 

But  sometimes,  once  you  have  reached  that  point  where  you  have 
a  marketable  drug,  the  actual  costs  of  making  that  drug  really  are 
not  very  high,  unless  you  factor  in  getting  your  money  back  so  you 
can  continue  research  and  development,  so  you  can  continue  to  find 
more  cures.  Sometimes  you  can,  for  Third  World  countries,  put 
those  drugs  out  at  a  very  low  cost  because  you  are  just  kind  of 
writing  it  off  in  that  area.  You  are  not  trying  to  recoup  your  costs 
from  those  countries. 

But  if  you  can't  do  that,  then  those  countries  are  going  to  have 
to  pay  the  higher  price,  too,  and  they  are  going  to  wind  up  not 
being  helped.  Isn't  that  true?  I  mean,  that  is  where  we  are  headed, 
isn't  it? 

Mr.  Brennan.  That  whole  marketplace  would  be  affected. 

Senator  Hatch.  Isn't  that  where  we  are  headed  with  this  kind 
of  talk? 

Mr.  Brennan.  Price  controls  disturb  the  entire  market,  Senator, 
in  very  artificial  ways  and  countries  of  that  sort  would  definitely 
suffer. 

Senator  Hatch.  I  have  had  pharmaceutical  company  heads  tell 
me  that  they  are  so  sick  and  tired  of  being  beaten  up  in  this  kind 
of  a  manner,  in  this  populist  manner,  that  they  are  just  going  to 
charge  all  these  Third  World  countries  the  same  price  as  anybody 
else,  which  means  there  won't  be  any  drugs  in  those  countries. 
Have  you  heard  that? 

Mr.  Brennan.  No,  I  haven't.  Senator,  but  you  may  have  a  dif- 
ferent channel  of  communication. 
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Senator  Hatch.  I  have  heard  that  and  that  is  what  they  said  is 
going  to  happen  if  we  keep  playing  this  populist  game  and  we  don't 
look  at  economics  and  don't  look  at  what  really  needs  to  be  done. 

Well,  I  just  wanted  to  bring  a  few  of  those  points  out  because  I 
think  they  are  pretty  important  points.  There  is  a  lot  more  that 
could  be  said,  but  I  get  a  little  tired  of  the  price  controllers  around 
here  who  seem  to  ignore  the  fact  that  this  country  has  produced 
so  many  important  pharmaceuticals  and  has  produced  the  greatest 
health  care  delivery  system  in  the  world  without  price  controls. 
Even  though  it  is  expensive,  even  though  it  is  difficult  for  us  all, 
we  at  least  have  a  country  that  provides  the  best  health  care  of  any 
country  in  the  world. 

Well,  we  want  to  thank  all  of  you  for  being  here.  Sorry  to  preach 
to  you  at  the  end,  but  my  friend  from  Ohio  inspires  me  regularly. 
Thanks  so  much. 

[Whereupon,  at  1:09  p.m.,  the  subcommittee  was  adjourned.] 
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